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“I know my limitations, and I don’t like politics.  






A little over four years ago, when I was still seeking sponsorship and funding 
support for this research, a member of the screening panel of the Fulbright Commission 
in Manila inquired about the utility and timeliness of this work considering that the 
Philippines has had two female chief executives already - President Corazon Cojuangco 
Aquino, whose term spanned the period between 1986 to 1992, and the incumbent chief 
executive at that time, President Gloria Macapagal Arroyo, who held office from 2001 to 
2010.  I had no ready answer and feared that the first spontaneous thought that swept my 
mind was too disrespectful and since I was pressed for time, and instantly lost all gifts of 
glib amid the searching stare of a panel of ten interviewers, I had no alternative but to 
translate my despicable thoughts into more contemptuous words – “the first was her 
husband’s widow and the second, her father’s daughter.” Right there and then, I bid my 
dream goodbye.  
 
Several weeks after, however, I received the biggest surprise of my life.  The 
scholarship that I applied for was granted and before I knew it, I was off to Maurer Law 
in lovely Bloomington, Indiana. The panelist’s question and what I then thought to be the 
                                                             
1  A popular line from the much revered first female president of the Republic of the Philippines.   
See Seth Mydans, Family Vaults Women to Leadership in Asia, N.Y. TIMES, Feb. 7, 2010, 
http://www.nytimes. com/2010/ 02/08/world/asia/08iht-asiawomen.html?_r=0. 
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most moronic answer I ever mustered were shoved to the back burner as I was 
overwhelmed with all things bright and beautiful.  
 
Indeed, it stayed there until the day I presented a rough draft of a couple of 
chapters of this dissertation in a conference in St. Louis, Missouri on International and 
Comparative Law.  No less than the director of the conference roused the sleeping 
skeleton in my closet. What am I still fighting for when men are already doing all the 
hard work for women, to the point of dying on the battlefield? It wasn’t difficult to 
discern that he was not asking a question to stimulate my intellectual analysis of the issue.  
This was a declaration of personal opinion and it was coming from an esteemed professor 
in one of the top twenty law schools in the United States. If this view is still very much 
alive in the land of the free in the twenty-first century, then this research is indeed worth 
pursuing for my people and my country. The ten seconds of infamy that I tried to hide 
under lock and key in the innermost recesses of my mind with the hope that they shall not 
haunt me ever again instantly popped out like a eureka moment. 
 
For seven straight years since 2006, the Philippines ranked among the top ten 
countries in the World Economic Forum’s Global Gender Gap Index that rates countries 
based on their ability to close the gender gap in four fundamental categories, to wit: 
economic participation and opportunity, educational attainment, health and survival, and 
political empowerment. At eighth place, the country leads the rest of Asia and proudly 
shares the top spot in educational attainment and health and survival while managing to 




  While these rankings warm the heart, to say the least, it also prompts a 
deeper analysis of what lies behind such stellar performance. For while it flatters on the 
surface, it may not necessarily look the same from an insider’s perspective. 
 
Genuine gender equality remains elusive in the Philippine workplace, and the 
purpose of this paper is to examine this small, unsavory slice of the otherwise sweet pie. 
It shall start from the premise that an attitude of romantic paternalism burdens the 
country’s labor policies and this can be traced back to a long history of colonization that 
deeply embedded such attitude in the country’s culture and traditions and, consequently, 
its societal institutions. The objective is to recommend sound statutory and political 
reforms that will remove this barrier to gender equality. To achieve this goal, this paper 
will examine three models of equality and analyze how these are applied in four 
jurisdictions: the United States, Canada, France and Sweden.  The paper will gather the 
best practices that can be adopted from these settings and transported to the Philippines, 
taking into consideration the peculiarities of its past history, present struggles, and future 
aspirations. Towards this end, the various chapters will unfold as follows: 
 
Chapter I starts with a discussion of paternalism and the three strains with which 
it manifests itself. The first is romantic paternalism, or the attitude of protecting women 
because of their divine design, that is, the ability to bear a child. The second is misogynist 
                                                             
2  Ranked ahead of the Philippines are Iceland (1st), Finland (2nd), Norway (3rd), Sweden (4th), 
Ireland (5), New Zealand (6th) and Denmark (7th), while Nicaragua (9th) and Switzerland (10th) complete 
the top ten. The Philippines ranked 6th in 2006 when the Global Gender Gap Index was first developed with 
111 participating countries.  It retained this rank until 2008 but slid down to 9th place in 2009 and 2010.  It 
was elevated to the 8th rank in 2011 and has remained therein up to the present, with 135 countries now 




paternalism which also seeks the protection of women but this time because of their 
inferior physical, mental and moral composition.  The third is paternalism based on a 
latent but lethal interplay of power and politics.  These three strains of paternalism shall 
be analyzed vis-à-vis three models of equality - the “separate but equal” model which 
proposes that men and women should be kept in separate public and private spheres 
where they are to play their exclusive roles of breadwinner and childbearer; the formal 
model which eliminates the separate spheres, endeavors to put men and women on a level 
playing field and gives them equal opportunity to succeed; and the substantive model 
which recognizes that equal treatment alone might not be sufficient to achieve equal 
results without first restructuring societal institutions to liberate women from existing 
systemic discrimination. The ability of each model of equality to respond to each strain of 
paternalism will be assessed to lay the groundwork for a similar evaluation of the policies 
and practices in each of the five countries that will be covered in the subsequent chapters.   
 
Chapter II traces the roots of paternalism in Philippine history and culture.  It will 
survey available pieces of historical evidence that support the theory that women were 
treated with higher regard prior to the onset of both Western and Eastern influence which 
collectively eroded what started out as a relatively egalitarian, though admittedly 
primitive, Philippine society.  It will discuss the impact of almost four centuries of 
Spanish occupation and over four decades of American rule combined with cultural 
influences brought by the country’s oriental neighbors – the prosperous Chinese traders, 




Chapter III will discuss the present-day manifestations of paternalism in 
Philippine labor laws and policies.  It will begin with a discussion of protective labor 
legislation long premised on the view that women’s fragility deserves special treatment, 
followed by a discussion of more contemporary statutes on maternal protection, 
specifically, on maternity leave, breastfeeding breaks, and childcare support.  The same 
categories of laws will be discussed in the four other jurisdictions covered in this work.  
The chapter will then analyze how the Philippines struggles to maintain a formal 
approach to equality while at the same time remains burdened by its long tradition of 
paternalism that sends it swinging back and forth from equal treatment to paternalist 
treatment of women, making it difficult to advance to a stage of a more substantive 
approach to equality.  
 
Chapter IV looks to the American experience that likewise began with the concept 
of romantic paternalism based on its common-law heritage. It will move on to discuss the 
forces that contributed to the gradual shift from paternalism to egalitarianism inspired by 
a formal approach to equality more specifically in pregnancy and childcare policies and 
analyze why such development remains inadequate in addressing the needs of working 
women. The chapter will attempt to thresh out the underlying historical and cultural 
reasons why the United States remains committed to the principles of formal equality and 
is reluctant to embrace the substantive model regardless of what other industrialized 
nations may have achieved with the guidance of the latter model in recent years. 
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Chapter V will consider the Canadian alternative which moved towards the 
direction of substantive equality, unlike the American preference for formal equality, 
inspired by a more contemporary view of human rights that shifts focus from individual 
entitlements to collective interests. As the chapter progresses, the unique practices in the 
province of Quebec will be discussed vis-à-vis the rest of Canada and thereafter 
evaluated whether Canada’s brand of substantive equality has some room left for 
improvement. 
 
Chapter VI will explore the French model that reflected an attitude of modern 
romantic paternalism albeit coming from civil law and not common law influence. The 
chapter will discuss how the generous support given by the French government to 
families resulted in concrete advantages for working women but will caution against 
going overboard. The chapter will conclude from the French experience that protection 
for women should neither be wanting nor overly profuse for the latter only leads back to 
the perils of paternalism. 
 
Chapter VII will look at the internationally-acclaimed practices in Sweden. It will 
discuss the uniqueness of the Swedish approach that did not stop at enacting gender-
neutral laws that will make combining work and family life possible, but went further by 
assembling a whole range of incentives that make such combination attractive and 
desirable for both women and men. The chapter shall conclude that Sweden has made a 
remarkable leap towards a substantive model of equality without necessarily going 
through a stage characterized by formal equality. 
 7 
 
Chapter VIII will synthesize the various models employed by the United States, 
Canada, France and Sweden to address the problem of paternalism and gather the best 
practices that will fit the Philippines. It will lay down specific recommendations for 
constitutional, statutory and administrative reforms with the goal of achieving substantive 
equality in the Philippine workplace. 
 
Finally, Chapter IX will conclude with the proposition that accommodation is 
appropriate when the needs of women are based on real biological differences from men.  
But, when the needs of women are based on culturally imposed norms, the ultimate goal 
in the long term is to treat the sexes equally, although, in the interim, affirmative action to 
remedy past discrimination and transformative strategies to restructure the very 
institutions that caused the systemic subordination and oppression of women is 
imperative, and, towards this end, unequal treatment of the sexes might be temporarily 
necessary. 
 
Gender equality had been defined in countless ways by respected political, legal 
and academic scholars throughout various significant eras in history, across sprawling 
territorial jurisdictions, ranging from reflections of primitive practices to demonstrations 
of more contemporary cultural influences. The task at hand is to determine how it should 





Paternalism and the Models of Equality 
 
“[A]n attitude of ‘romantic paternalism’…, in practical  








Paternalism can be broadly described as the care and control of subordinates, as 
by a government or employer, in a fatherly manner,
4
 or, more narrowly defined as a 
government’s policy or practice of taking responsibility for the individual affairs of its 
citizens by supplying their needs or regulating their conduct in a heavy-handed manner.
5
  
In this work, the concept shall refer to the categorization of women as a subordinate class 
requiring protective care and/or control for at least three known reasons – romanticism, 
misogyny and quest for power.  
 
Figuratively speaking, an attitude of romantic paternalism is what prompts a male 
passenger to offer his seat on a train to a female passenger out of high respects for the 
figure that resembles his beloved mother.  On the other hand, if the male passenger 
offered his seat because he thinks that the woman is too frail to manage the stress of 
traveling while standing, the stimulus is misogyny. He perceives her to be of weaker 
                                                             
3  411 U.S. 677, 684 (1973). 
 
4  WEBSTER’S NEW INTERNATIONAL DICTIONARY 1654 (3rd ed. 1981).  
 
5
  BLACK’S LAW DICTIONARY 1241 (9
th
 ed. 2009). 
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physical composition compared with him and fears that she may lose balance in case of 
sudden acceleration or deceleration thereby posing a danger not only to herself but to 
other passengers as well. The third situation is spurred by egocentric struggle for power. 
The male passenger offers his seat as he realizes that he and the female passenger are 
bound for the same stop where they shall both board a connecting ride with limited seats 
so he crafts a plan to beat her to the door.   
 
These three strains of paternalism shall be analyzed in this chapter vis-à-vis three 
models of equality - the “separate but equal” model, the formal model, and the 
substantive model.  The ability of each model of equality to respond to each strain of 
paternalism will be assessed to lay the groundwork for a similar evaluation of the policies 
and practices in each of the five countries covered in this work. 
 
B. The Three Strains of Paternalism  
 
Romantic paternalism has been historically described as an attitude based on the 
romantic notion that women, being the fairer and the gentler sex, need to be provided 
with increased protections under the law. They must be sheltered from the harshness of 
the outside world because they perform the special function of raising children and 
keeping the home.
6
 Such sacred calling is the highest and holiest mission of a woman 
                                                             
6  SUPREME COURT DECISIONS AND WOMEN’S RIGHTS, MILESTONES TO EQUALITY 1 (Clare Cushman 
ed., 2011).        
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who is considered the embodiment of home, and the home the cornerstone of all 




“Her husband cannot look on her… without reading in the 
serene expression of her face, the Divine beatitude, ‘Blessed 
are the pure in heart’.  Her children revere her as the 
earthly type of perfect love.  They learn even more from her 
example than from her precept, that they are to live, not in 
themselves, but to their fellow-creatures, and to the God in 
them… She has taught them to love their country and devote 




 Viewed through the proverbial rose-colored spectacles of romantic paternalism, 
women are revered and held upon a pedestal with the highest esteem for being the source 
of angelic love and forgiveness in a world increasingly ruthless and impersonal, symbol 
and residue of moral values and tenderness in a world of wars, brutal competition, and 




This sacred archetype of a mother quickly disappears, however, when her 
offspring is not born as a result of valid union with a man, hence, illegitimate.   Respect 
for her chastity is readily replaced with worry for her fallibility, if not contempt for her 
depravity. In this case, women need to be protected from their own folly. 
 
 This demeaning view of women departs from the lofty and dignified image that 
romanticism exalts but results nevertheless in paternalist attitudes, this time, to keep 
                                                             
7  ADRIENNE RICH, OF WOMAN BORN 42 (1986) citing the early works of John Spargo (Socialism 
and Motherhood, 1914) and Benjamin F. Riley (White Man’s Burden, 1910). 
 
8  Id. at 45 (citing Maria J. McIntosh, Woman in America: Her Work and Her Reward, 1850). 
 
9
  RICH, supra note 7, at 52. 
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women’s perceived dangerous tendencies at bay thereby preventing injury upon 
themselves and upon others. Under this second strain of paternalism, women are viewed 
as subordinate in status because they lack the physical abilities, the moral fitness, the 
emotional stability, and even the intellectual soundness that men exude.  
 
“Woman has ovaries and a uterus; such are the particular 
conditions that lock her in her subjectivity; some even say 
she thinks with her hormones… ‘The female is female by 
virtue of a certain lack of qualities’, Aristotle said. ‘We 
should regard women’s nature as suffering from natural 
defectiveness.’  And Saint Thomas in his turn decreed that 
woman was an ‘incomplete man’, an ‘incidental’ being.  
This is what the Genesis story symbolizes, where Eve 
appears as if drawn from Adam’s ‘supernumerary’ bone, in 
Bossuet’s words… A man’s body has meaning by itself… 
whereas the woman’s body seems devoid of meaning 
without reference to the male… she is nothing other than 
what the man decides… she is the inessential in front of the 





 Keeping women within the protective mantle of paternalism comes with a third 
strain.  The onset of the industrial revolution resulted in significant number of women 
entering the labor force. The shortage of men during the Second World War drew even 
more of them to the factories. Women gradually became dangerous competitors 
especially since they were used to working long hours for meager salaries. Many likewise 
believed that men’s dominant role in the family was threatened by their wives’ paychecks.  
Middle class reformers were intent on keeping women workers at home to preserve the 
                                                             
10  These are some of the unfortunate answers to the question “what is a woman?” culled by Simone 
de Beauvoir in her groundbreaking work, The Second Sex. See SIMONE DE BEAUVOIR, THE SECOND SEX 5-
6 (Constance Borde & Sheila Malovany-Chevallier, trans., Vintage Books 2011)(1949).  
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family unit while employers were eager to prevent women from joining unions that can 
negotiate better working conditions for them.
11
   
 
 Thus, there are at least three known strains of paternalism.  The first is dreamy 
and romantic; the second is harsh and misogynist, while the third demonstrates an 
egocentric interplay of power and politics.  At least in the first two instances, women are 
viewed as needy of the protection of men, of the law, and of the institutions in society but 
in all three cases, women are always deemed better off within the confines of domesticity. 
  
C. The Three Models of Equality 
 
1. The “Separate But Equal” Model of Equality 
 
 According to the “separate but equal” model of equality, men and women are 
designed by their very nature to perform distinct roles as breadwinner and childbearer, 
respectively.  Men are endowed with the physical and mental ability to engage in the task 
of production while women have the unique ability for reproduction, hence, they must 
naturally occupy separate spheres – the public world of work and politics for men and the 
private world of family and home for women. It is not within the province of a woman to 
compete in a man’s world.
  
At best, she may be temporarily engaged in a job that 
resembles her domestic duties or that which naturally flows from her nurturing 
                                                             
11




 but she is expected to quit employment as soon as she assumes her noble 
destiny as wife and mother.  
 
 On the other hand, since men are already relied upon to provide the economic 
needs of the family, they are no longer expected to perform caregiving functions at home. 
After a day’s hard work, they deserve to come home to a warm dinner and a cozy bed 
prepared by their wives. The bottom line is that men and women have assigned roles 
within their exclusive realms. To demand that they cross over and perform additional 
tasks, over which they do not have innate expertise, is neither fair nor appropriate. It is 
enough that they are able to satisfactorily perform their natural duties within their 
separate spheres and for as long as they are given unbridled opportunity to do this; 
equality between the sexes is achieved. 
 
According to Lucinda M. Finley, there are five assumptions that justify the notion 
that the home and the workplace are incompatible worlds and that women’s rightful place 
is in the former and not the latter. 
 
 First, the “natural roles ideology” that assumes that women’s biological destiny 
incapacitates them as workers in the public sphere.  They are either especially vulnerable, 
in need of protection from the rigors and dangers of work for the good of the human 
                                                             
12  The nursing and teaching professions are examples of jobs that are widely presumed to be 
undertaken by women because of their own preference and as a natural consequence of their caring nature.  
Women are also believed to be more adept at supporting roles, hence, are fit to be secretaries or clerical 
assistants to male bosses. Similarly, women are deemed to have a natural talent in devoting meticulous 
attention to details; hence, they often find themselves in jobs that are related to arts and crafts, such as 
embroidery and needlework. The effect is occupational segregation with feminine concentration in jobs 










 Second, “aesthetic and moral qualms” stem from society’s deeply ambivalent 
attitudes towards female sexuality.  Queasiness is triggered by the sight of a pregnant 
woman either because of protective impulse or disgust. For instance, there used to be a 
time when school teachers were supposed to appear asexual and thus should not be 





 Third, pregnancy is a voluntary choice that is so normal and natural for women 
that they are likely to occur frequently.  It is illogical, if not shameful, to approach 
pregnancy as a disability or illness that an employer is obliged to compensate. However, 
                                                             
13  See Bradwell v. Illinois, 83 U.S. 130, 141 (1873), where the exclusion of women from the legal 
profession was justified by asserting that “the natural and proper timidity and delicacy of which belongs to 
the female sex evidently unfits it for many of the occupations of civil life.”  See also, Muller v. Oregon, 
208 U.S. 412, 423 (1908), where setting statutory limitations on the number of hours that women may 
engage in work was justified because “her physical structure and a proper discharge of her maternal 
functions -- having in view not merely her own health, but the well-being of the race -- justify legislation to 
protect her from the greed as well as the passion of man.” 
 
14  See Dothard v. Rawlinson, 433 U.S. 321, 335 (1977), where the disqualification of a female 
applicant for a prison guard position in Alabama was justified because “a woman’s relative ability to 
maintain order in an all-male, maximum-security, unclassified penitentiary…could be directly reduced by 
her womanhood.” See also, a number of cases involving airline companies where layoffs of pregnant flight 
attendants were declared valid on the ground that the same was necessary to ensure the safety of 
passengers. Harris v. Pan American World Airways, 649 F.2d 670 (9th Cir. 1980); Burwell v. Eastern Air 
Lines, 633 F.2d 361 (4th Cir. 1980); and Condit v. United Air Lines, 631 F.2d 1136 (4th Cir. 1977).     
 
15  See Cleveland Board of Education v. La Fleur, 414 U.S. 632 (1974).   Also, in special occupations 
that require personal service, as in the case of flight attendants, a woman is sought for her sexual 
attractiveness or availability which is immediately denied by the sight of her pregnant belly, hence, the 
tendency for exclusion based on customer preference.  Along the same vein, see Jespersen v. Harrah’s 
Operating Company, 444 F.3d 1104 (9th Cir. 2006), where separate grooming requirements for male and 
female casino employees were upheld. 
 
 15 
it is also readily argued as unfair for employers to give benefits to women who are 
leaving the workplace at their own volition, and are not likely to come back, compared to 
men who, being “real workers” not burdened by childbirth, have more dedication and 
devotion to their industry. 
 
 Fourth, that pregnancy is a special women’s problem rather than an issue that 
affects both men and women.  Since only women get pregnant, concerns on whether 
employers extend adequate maternity leave, offer flexible working arrangements or 
subsidize childcare are labeled as women’s issues that raise an anti-discrimination, rather 
than a substantive rights, framework for analysis.  Such anti-discrimination framework 
may not provide a good basis for scrutiny precisely because the policies do not involve 
“similarly situated” individuals. 
 
 Finally, that pregnancy is unique, that it affects only women and it is like no other 
human condition in its immediate physical effects, significance and consequences.  This 
assumption can become problematic because of the tendency of the antidiscrimination 
doctrine to treat truly unique situations differently and far too often, worse. The 




                                                             
16  Lucinda M. Finley, Transcending Equality Theory: A Way Out of the Maternity and the 
Workplace Debate, 86 COLUM. L. REV. 1118, 1129 to 1140 (1986). 
 
 16 
The “separate but equal” approach to equality is an offshoot of the infamous era 
of race essentialism
17
 in American history but while the model had long been abandoned 
in the context of racial discrimination, some remnants of the ideology continue to animate 
contemporary gender issues and undeniably retain considerable appeal to many cultures 
especially those that are strongly influenced by religion.   
 
Indeed, the ideology of women’s domesticity is as old as biblical times.  For 
instance, the Book of Proverbs in the Old Testament describes a truly capable woman 
who keeps good watch over her household while her husband takes his seat among the 
elders of the land as far more precious than pearls.
18
 In the New Testament, St. Paul 
advised older women to teach younger women to love their husbands and their children, 
                                                             
17  In the 1896 case of Plessy v. Ferguson, 163 U.S. 537, 551 (1896), a Louisiana statute requiring 
railway companies to provide separate but equal accommodations for white and for colored passengers was 
upheld as not destroying the legal equality of the two races nor reestablishing a state of involuntary 
servitude –  
 
“If the two races are to meet upon terms of social equality, it must be 
the result of natural affinities, a mutual appreciation of each other’s 
merits, and a voluntary consent of individuals… This end can neither 
be accomplished nor promoted by laws which conflict with the general 
sentiment of the community upon whom they are designed to operate. 
When the government, therefore, has secured to each of its citizens 
equal rights before the law, and equal opportunities for improvement 
and progress, it has accomplished the end for which it was organized, 
and performed all of the functions of respecting social advantages with 
which it is endowed.  Legislation is powerless to eradicate racial 
instincts, or to abolish distinctions based upon physical differences, 
and the attempt to do so can only result in accentuating the difficulties 
of the present situation.”  
 
 This was overturned in 1954 in the landmark case of Brown v. Board of Education of Topeka, 347 
U.S. 483 (1954), which explicitly ruled that in the field of public education, the doctrine of “separate but 
equal” has no place. The segregation of school children according to race was declared a violation of the 
equal protection of the laws.   
 
18  Proverbs 31:10-31. 
 
 17 
to be sensible and chaste, to work in their homes, to be gentle and to be submissive to 
their husbands, so that the message of God is not disgraced.
19
   
 
Yet the ideology that men and women are destined for distinct but complimentary 
roles can also be seen in modern day religious teachings as in the case of the Catholic 
Church’s firm rejection of same-sex unions based on the proposition that children are 





The “separate but equal” model also finds ready support whenever issues of 
privacy arise, the most basic example of which is the need to maintain separate lavatories, 
shower rooms and dressing rooms for men and women. It also finds unchallenged 
application in the field of athletics where sport events are categorized into men’s and 
women’s divisions. In the case of education, the concept of schools exclusively run for 
either sex continues to appeal to conservative societies.
21
  
                                                             
19  Titus 2:4-5. 
 
20  According to the maxims of the Catholic Church, “marriage exists solely between a man and a 
woman, who by mutual personal gift, proper and exclusive to themselves, tend toward the communion of 
their persons. In this way, they mutually perfect each other, in order to cooperate with God in the 
procreation and upbringing of new human lives.” The absence of this complementarity in same-sex unions 
“creates obstacles in the normal development of children” who would be placed in the care of such persons, 
tantamount to doing them violence. They would be deprived of the experience of either fatherhood or 
motherhood, an environment that is not conducive to their full human development, is gravely immoral and 
is in open contradiction to the principle that the best interests of the child, as the weaker and more 
vulnerable party, are to be the paramount consideration in every case. See Congregation for the Doctrine of 
the Faith, Considerations Regarding Proposals to Give Legal Recognition to Unions Between Homosexual 
Persons (2003) available at http://www.vatican.va/ roman_curia/congregations/cfaith/ documents/ 
rc_con_cfaith_doc_20030731_homosexual-unions_en.html. 
 
21  In the Philippines, this is even viewed as an elitist practice because exclusive schools for either sex 
are often more expensive than coeducational institutions.  These are usually run by religious congregations 
with strict rules of conduct that contribute to the perception that they produce finer, more sophisticated men 
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The “separate but equal” model perpetuates romantic paternalism. It upholds the 
esteemed status accorded to a woman because of her maternal functions. In line with this, 
it imposes upon her husband the obligation to work hard to provide for her sustenance 
and security.  For as long as women are able to keep their husbands happy and their 
children healthy, they will be considered effective in the performance of their functions 
as wives and mothers. And for as long as men are able to provide adequate economic 
resources, they will be considered successful heads of the family.  When both men and 
women experience fruitfulness and satisfaction within their respective spheres, equality is 
served. 
 
Moreover, the “separate but equal” model tolerates misogyny. It readily accedes 
to the proposition that women do not need to be at par with men in physical and 
intellectual capabilities because they do not perform the same tasks anyway. It is 
perfectly acceptable to regard women to be inferior in the qualities that are usually 
necessary for men to succeed in the world of work because following her natural instincts 
are enough for her to succeed in her homely tasks.   
 
Finally, the “separate but equal” model ignores the existence of a power struggle 
between the sexes. Since it presumes that men and women are contained in their separate 
spheres within which they can succeed independently, there is no need to compete against 
each other and there is no power struggle to speak of.  
                                                                                                                                                                                     
and women, compared with state universities where students come from all walks of life who, with less 
restrictions, also tend to have less than polished manners. 
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The “separate but equal” model is therefore appealing because by creating a 
different yardstick for each sex, women are apparently given the opportunity to succeed 
in their own right, and, in that sense, receive due respect. It negates the possibility of 
competition and conflict between the sexes and therefore gives a feeling of confidence 
that equality can be achieved without a fight. Neither does it impute bad intentions on 
men which makes it all the more easy to accept because the other sex is considered an 
ally and not an adversary in the quest for equality. The model had been deeply entrenched 
in most cultures because it gives a sense of peaceful satisfaction from the assumption that 
equality can be, or has already been, achieved without need for radical changes.  
 
The shortcoming of the separate but equal model lies in its limited understanding 
of human nature.  First, it presumes that women’s ability to produce offspring gives them 
a monopoly in the function of caring.  Of course, the nine-month connection to the child 
in her womb can trigger a profound level of affection in a mother but this is not an 
absolute truth.  Some women do not share this experience while some men can be deeply 
moved by parenthood even if their actual physical contribution at the peak of sexual 
congress only took several seconds. Similarly, the case of many adoptive families where 
parents and children deeply care for each other attests to the fact that bonds of love are 
not always based on bonds of flesh and blood. Indeed, both women and men can be 
equally capable of loving and caring. 
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Second, it presumes that women have inferior intellectual and physical qualities 
compared with men. This is a downright unacceptable proposition in today’s modern 
world. Women’s intellectual capacity had long been underestimated because they have 
been deprived of the privilege of education and the opportunity of expression but this is 
no longer true today in many societies. That men are generally more analytical, 
systematic and decisive is nothing but an antiquated gender stereotype. Moreover, not all 
men are physically stronger than all women. Oftentimes, men’s apparent superiority in 
physical capability is a product of proper training and practice and not an offshoot of 
genetics.  
 
Finally, the model presumes that women are contented within their domestic turf 
and have no desire for anything beyond. Again, this is farthest from reality.  Through the 
years, women have come to discover that they have so much more to offer to the world 
than just the fruit of their womb.  
 
2. The Formal Model of Equality 
 
Based on the Aristotelian view of justice as that which treats equals equally and 
unequals unequally,
22
 and inspired by the liberal democratic theory of John Stuart Mill,
23
 
                                                             
22  “So if what is unjust is unequal, what is just must be equal – something that everyone thinks, even 
without argument… For if the persons are not equal, they will not receive equal shares; in fact quarrels and 
complaints arise either when equals receive unequal shares in an allocation, or unequals receive equal 
shares.” ARISTOTLE, NICOMACHEAN ETHICS bk. V, at 85-86 (Roger Crisp ed. & trans., Cambridge 
University Press 2000)(c. 384 B.C.E.). 
 
23  “[T]he principle which regulates the existing social relations between the two sexes – the legal 
subordination of one sex to the other – is wrong in itself, and now one of the chief hindrances to human 
improvement; and that it ought to be replaced by a principle of perfect equality, admitting no power or 
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the formal model of equality springs from the assumption that individuals are rational 
beings who are in the best position to make the right choices for themselves and must 
thus be given as much liberty as possible to achieve their fullest potential without 
stepping on others’ liberties.  The goal of society is to create a level playing field free 
from obstacles to equal competition such as policies based on gender stereotypes that 




At the heart of the formal model of equality is the proposition advanced by 
Wendy W. Williams that sex-based generalizations are impermissible whether derived 
from physical differences, such as size and strength; from cultural role assignments, such 
as breadwinner or homemaker; or from some combination of innate and ascribed 
characteristics, such as the greater longevity of the average woman compared to the 
average man. Instead of classifying on the basis of sex, lawmakers and employers must 
classify on the basis of the trait, function or behavior for which sex was used as a proxy. 
The basis for this proposition is the belief that a dual system of rights inevitably produces 
gender hierarchy and, more fundamentally, treats women and men as statistical 





                                                                                                                                                                                     
privilege on the one side, nor disability on the other.” JOHN STUART MILL, THE SUBJECTION OF WOMEN 1 
(1869). 
 
24 CYNTHIA GRANT BOWMAN ET AL., FEMINIST JURISPRUDENCE 115 (2011).  
 
25  See Wendy W. Williams, Equality’s Riddle: Pregnancy and the Equal Treatment / Special 
Treatment Debate, 13 N.Y.U. REV. L. & SOC. CHANGE, 325, 329-330 (1984-1985).  
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Such stereotypes and role expectations are at its peak during pregnancy, which is, 
after all, the centerpiece of women’s domesticity.  On the other hand, the capacity to bear 
a child is the sole, crucial, and definitional, difference between women and men. The 
hotly debated issues, therefore, are whether pregnant women should receive not simply 
the same benefits, but benefits beyond those accorded others unable to work for a 




The formal model of equality refuses to single out women’s pregnancy as a 
special experience but links it instead with the experience of others in society who are 
equally able or unable to work thereby allowing women to share in benefits already 
accorded men. The particular power of this approach lies in its potential for encouraging 
individuals of both genders to see similarities in their experiences, thereby diffusing the 
narrow focus on motherhood. 
27
 This is desirable according to liberal feminists because 
the policy of giving special benefits for pregnancy is rooted from the very same basic 
assumption – women’s domestic purpose and destiny - that permits pregnancy to be 
treated worse than other disabilities resulting in a double-edged sword. Not only is the 
                                                             
26  Ruth Bader Ginsburg points out that special favors for women in the past have had a boomerang 
effect.  For instance, the prohibition against women working long hours or at night had no doubt 
immediately helped women employed in garment factory sweatshops but the lack of similar prohibition 
upon men also had non-benign results, that is, certain desirable, high-paying jobs became reserved for men 
and off limits to women.  Ginsburg thus asked, “if the employer must provide leave for pregnant women 
even when no one else gets leave, or part-time work for mothers only, will the tendency be to avoid, to the 
extent possible, hiring women of childbearing age?”  Her response to the query is a three-pronged action 
plan – first, promotion of equal educational opportunity and effective job training for women so they would 
not be reduced to dependency on a man or on the state; second, creation of incentives to encourage men to 
share more evenly with women in the joys, responsibilities, worries, upsets, and sometimes tedium of 
raising children from infancy to adulthood; and, third, provision of quality day care available from infancy 
onwards, for children are not simply women’s priorities, but human priorities. See Ruth Bader Ginsburg, 
Some Thoughts on the 1980’s Debate over Special versus Equal Treatment for Women, 4 LAW & INEQ. 
143, 144-146 (1986). 
 
27  See Nadine Taub, From Parental Leaves to Nurturing Leaves, 13 N.Y.U. REV. L. & SOC. CHANGE 
381 (1985). 
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hiring of women likely to be jeopardized because of potential increase in costs to the 
employer, the special treatment of women workers is also likely to engender resentment 
by male co-workers.
28
  Thus, while treating pregnancy as a special case is deeply 
appealing, procreation being universally viewed as both a fundamental right and an 
essential service to humanity,
29
 history is replete with instances of unfair treatment of 





The fundamental appeal of the formal model of equality lies in the value that 
society attaches to the individuality of every human being and in the compelling 
proposition that every person desires to be treated according to his or her own merit. By 
fostering responsibility and rewarding hard work, it drives the human spirit towards 
excellence and beyond. 
 
Thus, the formal model of equality squarely addresses romantic paternalism and 
misogyny by eliminating the stereotype that women are the fairer, or the frailer, sex.  It 
rejects the idea that women need special protection either because they are created for a 
noble function, or created of inferior composition. Instead, it advances the proposition 
that women are just as capable as men in all respects. Give them equal opportunities and 
they will succeed according to their own individual worth. The advocacy is simple and 
                                                             
28  Id. at 382. 
 
29  Ginsburg noted, however, that people concerned with population growth might have doubts over 
the encouragement of such service.  See Ginsburg, supra note 26, at 145. 
 
30  See Wendy W. Williams, The Equality Crisis: Some Reflections on Culture, Courts, and 
Feminism, 7 WOMEN’S RTS. L. REP. 175, 196 (1982). 
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logical – when women and men are given the same opportunities and the same treatment, 
they will rise or fall according to their individual strengths and weaknesses.  Justice and 
equality are thereby served. 
  
Nevertheless, the formal model of equality ignores the underlying power struggle 
between the sexes.  While it lays down equal opportunities for the sexes, it fails to take 
into consideration the interplay of various forces that enable or disable women from 
claiming these opportunities and using them for their full benefit. These forces take the 
form of norms, institutions and traditions created by men according to their needs and 
designed for their convenience.  Indeed, equal opportunities may be up for grabs, 
available but unreachable, or accessible but practically unusable, for women whose 
peculiar needs based on their unique reproductive ability, had barely been considered. 
The prospective stance that equality can be achieved by simply giving equal opportunity 
at present, without first recognizing and resolving the grossly unequal treatment of the 
sexes that had long prevailed in the past, is a vital flaw of the formal model of equality. 
 
Moreover, the strict implementation of the equal treatment policy of formal 
equality can mean one of two things - special benefits already enjoyed by women are 
either extended to men, or, eliminated altogether, if the goal is to treat men and women 
alike. The first scenario is certainly preferred but if the same is not feasible, as when 
financial considerations preclude a small business from increasing employee benefits, a 
firm application of the formal model of equality demands that women’s existing 
entitlements be cancelled.  The practical remedy is to be satisfied with half the proverbial 
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loaf, instead of risking the loss of special protections that were almost always the fruit of 
hard-fought struggles of women workers. 
 
In sum, there are three basic weaknesses of the formal model that insists on equal 
treatment of the sexes.  First, equal treatment is insufficient to address real biological 
differences between men and women, as in the case of pregnancy and childbirth.  Second, 
equal treatment cannot cure past discrimination resulting from structures and institutions 
built around the needs and preferences of men alone.  Third, equal treatment is oppressive 
when the same is used as basis for deprivation of benefits already enjoyed exclusively by 
women simply because the same might be too costly to extend to men. 
 
3. The Substantive Model of Equality 
 
Advocates of the substantive model of equality argue that equal treatment alone 
can still lead to unequal outcomes because starting points are not always the same. The 
vision of creating a level playing field is not immediately feasible because societal 
institutions have not been so since the beginning of time and a drastic imposition of strict 
formal equality principles will simply assimilate women into a world where rules have 
been designed around masculine norms.  Most of them argue for recognition of real 
biological differences between the sexes and promote special treatment as a means to 
compensate women who had been historically disadvantaged. Institutions should be 
 26 
restructured taking into account the peculiar needs of women focusing not only on 




The substantive model of equality has also been referred to by commentators as 
the positive action approach
32
 or the sex differences approach.
33
 Still, some others would 
call it the assymetrical approach under which are several sub-models uniformly anchored 
on the premise that equal treatment of the sexes often does not produce equal results 
because societal institutions have been designed around the needs of men, not of women, 
leading to their systemic subordination and exploitation. To correct this unjust situation, 
positive actions are necessary to restructure these institutions taking into consideration 
the needs of both women and men.   
 
The first of these assymetric approaches is the special rights model which 
proposes the coexistence of two types of rights - "equal" rights and "special" rights.  For 
instance, men and women have “equal” rights to employment opportunity but since they 
                                                             
31  According to Lucinda M. Finley, “parceling out goods such as workplace benefits according to 
egalitarian distributive principles may not result in people’s positions actually coming out equal in the end. 
To make the competition equal, people may need varying underlying substantive entitlements.  Individual 
needs and positions may have to be taken into account in any particular situation in order to achieve 
equality of outcome.” See Finley, supra note 16, at 1144.    
 
32  According to Linda J. Krieger & Patricia N. Cooney, positive action to change the institutions in 
which women work is essential in achieving women’s equality because these institutions are, for the most 
part, designed with a male prototype in mind. See Linda J. Krieger & Patricia N. Cooney, The Miller-Wohl 
Controversy: Equal Treatment, Positive Action and the Meaning of Women’s Equality, 13 GOLDEN GATE 
U. L. REV. 513, 515 (1983). 
 
33  According to Nancy E. Dowd, restructuring the workplace should take into account actual 
differences that affect women’s ability to compete equally. This approach permits, even encourages, 
policies favoring one sex in order to achieve actual equalization of employment opportunity. It therefore 
measures equality not by determining whether women derive the same benefits or detriments as men, but 
rather whether the structure of the workplace equally affects men and women in terms of employment 
opportunity. See Nancy E. Dowd, Maternity Leave: Taking Sex Differences into Account, 54 FORDHAM L. 
REV. 699, 718, 719-720 (1986). 
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manifest normative differences, i.e., height and weight, equal treatment based on such 
criteria is not likely to result in equality of effect.  Members of the disadvantaged group 
should thus be granted the “special” right to be free of selection procedures based on the 
adversely impacting criteria unless they can be shown to be necessary to the safe and 




The second is the accommodation model which can actually be characterized as 
symmetry, with concessions to asymmetry where necessary, referring to the very limited 
terrain of reproductive biology. This model acknowledges that pregnancy is a true 
biological gender difference for which differential treatment is permissible for as long as 
such does not contribute to perpetuating the oppression of women. Culturally imposed 




A significant variation is proposed by the acceptance model, which recognizes 
and attempts to deal not only with biological differences but with cultural differences as 
well. Under this model, it does not matter whether differences are “natural” or not 
                                                             
34  See ELIZABETH H. WOLGAST, EQUALITY AND THE RIGHTS OF WOMEN 41-43, 51 (1980). 
 
35
  See Sylvia A. Law, Rethinking Sex and the Constitution, 132 U. PA. L. REV. 955, 1008-1009, 1010 
(1984). See also Herma Hill Kay, Equality and Difference: The Case of Pregnancy, 1 BERKELEY WOMEN’S 
L.J. 1, 26 (1985) who proposed accommodation during the brief episode that a woman undergoes 
pregnancy.   According to Kay, the perceived inequality between the sexes does not stem from an innate 
difference in ability, but rather from a condition or circumstance that prevents certain uses or developments 
of that ability. While women in general are not different from men in innate ability, during the temporary 
episode of a woman’s pregnancy, she may become unable to utilize her abilities in the same way she had 
done prior to her reproductive conduct.  Since a man’s abilities are not similarly impaired as a result of his 
reproductive behavior, equality of opportunity implies that the woman should not be disadvantaged as a 
result of that sex-specific variation.  In order to maintain the woman’s equality of opportunity during her 
pregnancy, we should modify as far as reasonably possible those aspects of her work where her job 
performance is adversely affected by the pregnancy, otherwise, she will experience employment 
disadvantages arising from her reproductive activity that are not encountered by her male co-worker.  
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because they are built into our structures and selves in either event. Eliminating the 
unequal consequences of sex differences is more important than debating whether such 
differences are “real”, or even trying to eliminate them altogether. It is the consequences 




A final assymetrical approach is found in the empowerment model that focuses on 
the dynamic of domination and subordination and rejects difference altogether as a 
relevant subject of inquiry.  A policy or practice that contributes to the subordination of 
women or their domination by men violates equality.  On the other hand, it enhances 
equality if such policy or practice empowers women or contributes to the breakdown of 
male domination.  The sole issue, therefore, is whether the policy or practice in question 





The divergence among the various proponents of the substantive model of 
equality lies on the characterization of the peculiar needs of women. Proponents of the 
accommodation model point out that when the needs of women are based on real 
biological differences from men, accommodation is appropriate.  However, when the 
needs of women are based on culturally imposed norms, they would rather support an 
androgynous approach and treat the sexes equally. On the other hand, the acceptance 
                                                             
36  See Christine A. Littleton, Reconstructing Sexual Equality, 75 CALIF. L. REV. 1279, 1296-1297 
(1987). See also, Christine A. Littleton, Equality and Feminist Legal Theory, 48 U. PITT. L. REV. 1043, 
1052 (1987). 
 
37  See CATHARINE A. MACKINNON, SEXUAL HARASSMENT OF WORKING WOMEN 117, 118 (1979). 
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model proposes to accommodate the needs of women regardless of whether they are 
rooted from biological or cultural differences. The focus is removed from the source and 
shifts to the consequence.  Similarly, the empowerment model considers the source 
immaterial and simply asks whether the consequence is subordination of women from 
which they should be liberated.  
 
In any event, the substantive model of equality seems to address both romantic 
paternalism and misogyny at an even deeper level than formal equality does. Both models 
reject the stereotype that women are the fairer or the frailer sex by divine or defective 
design, respectively, but, while the formal model simply brushes aside harmful 
stereotypes by making relevant policies gender-neutral, the substantive model gauges the 
depth and breadth of damages already created by such stereotypes and takes these into 
consideration in crafting progressive policies to liberate women from systemic 
subordination, whether such policies be gender-neutral or gender-specific or a good blend 
of both.  In the process, the opportunity to resolve the third strain of paternalism likewise 
presents itself because when women’s subordinate status is analyzed against a fully 
contextualized backdrop, the structures covertly created by men to secure for themselves 
a dominant position of power over women can be exposed and, hopefully, eliminated.  
Substantive equality works not only by giving equal opportunities to the sexes but by 
making the availability of opportunities more meaningful for women by giving them the 




Thus, the substantive model of equality succeeds where the “separate but equal” 
model and the formal model of equality have both failed.  The goal of substantive 
equality is equality of results and it does not really matter much if the means to achieve it 
may entail unequal treatment of the sexes. Here is one good case where the end justifies 
the means and its greatest appeal lies in the holistic view that it proposes.  It recognizes 
that the systemic subordination of women that prevailed in the past resulted in oppressive 
institutions that need to be restructured at present in order to achieve genuine gender 
equality for the future.  It does not work on the premise that equality can be achieved 
with one sweep of gender-neutral laws; rather, it understands that the pursuit of equality 
is akin to a complex construction project that must necessarily engage in calculated risks 
of blasting old, useless, or dangerous structures before a stronger foundation can be 
carefully laid down for a new building to rise gradually, brick by brick. It is certainly not 
a hurried process but one that is continuing and flourishing in due time.  But, such is not 
always an easy thought because the strategy is focused not on concrete tools that we can 
hold on at present but one of future promise that is contingent on whether or not we can 
muster enough strength, and be guided by sufficient wisdom, in laying the appropriate 
groundwork. Between equal treatment that we can readily implement today, and equal 
results that we are still hoping for tomorrow, it is tempting to rest on the comforts of that 
which is already tangible and solid while the latter is still a work in progress.  
  
And then again, the old philosophical question is looming in the horizon – is 
equality of results an attainable goal in the first place? Is it ever possible to put everyone 
in exactly the same position of advantage?  Even the wealthiest nations on earth are not 
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able to do this not only because of scarcity of resources vis-à-vis the needs of the 
populace but more so because it is contrary to human nature. There will always be greater 
and lesser persons than each and every individual and this is the function not only of the 
specie of rights granted by the state, be they negative rights or positive rights or both, but 
likewise of other significant determinants of individuality such as health, talents, 
personality, values, motivations, or even sheer luck.  
 
For instance, the grant of positive rights, as in the case of a universal right to 
education, may have among its laudable goals, the preparation of women for gainful 
employment so they are not beholden to their husbands or dependent on the state for 
support.  Still, not all women will complete their degrees for one or more of the reasons 
mentioned earlier. Among those who do, not all will be able to find and keep good jobs, 
again, for one or more of the same reasons.  And, among those who don’t, the likelihood 
of finding a good job is even less now, for the additional reason that they are already 
competing with more applicants, both men and women, who are degree holders.  Ten 
years down the road, the same women for whom a universal right to education was made 
available will still not find themselves in more or less the same socioeconomic status and 
those who enjoyed a head start because of a combination of personal reasons, e.g., 
intelligence, perseverance and good fortune, would most likely remain ahead of those 
who are not as smart, not as hardworking, or not as lucky. Whether among women 
themselves, or in comparison with men, the goal of equality of results has moved on to 
another direction even before we got there. Add another ten years and the disparity in 
socioeconomic status will most likely be extended to the families that they may decide to 
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raise leading us back to the very same reasons why some people succeed and why some 
do not despite a universal right to education. 
 
Not only is substantive equality a moving target for the argument stated above, it 
is likewise so for the reason that it is often defined by what the courts think it should be. 
Because the judiciary has the power to interpret statutory meaning, even correct 
perceived statutory shortcoming, appointed magistrates can second-guess the intention of 
the elected representatives of the sovereign people thereby creating tension between these 
two equal branches of government. For instance, a court can declare a piece of legislation 
couched in gender-neutral language as having discriminatory impact against women and 
direct the implementation of remedial measures to correct what it has declared to be a 
case of oppression even if such be farthest from the legislature’s intention. In making 
such adjudication, courts are urged to consider the context within which the contested 
issue is situated, a process of bringing into the picture a bottomless mine of facts and 
circumstances sifted only by the wisdom of the interpreter, not the author of the law. 
Thus, judicial activism might result in a backlash that is more difficult to contain than the 
evil originally intended to be corrected. The best example of this is concealed 
discrimination against hiring female workers who, because of excessive special 
protections, may have become far more onerous to employ than male workers. As 
advocates of formal equality warn, special treatment favoring women can be a double-






The formal model of equality defuses unfounded stereotypes that had long been 
attached to women. It does not look at women as the fairer or the frailer sex and takes 
away the special protection associated with the romantic view that they are men’s better 
half, or the misogynist view of them being the lesser half.  While formal equality can 
therefore be an effective tool in addressing the problems of romantic paternalism and 
misogyny, it does not hold the same promise when dealing with the third strain of 
paternalism. Women had long been at the receiving end of systemic subordination while 
men yielded power and domination. Formal equality will only perpetuate this oppressive 
situation because equal treatment, when the starting points are critically far apart, will not 
lead to equal results. 
 
Neither does the “separate but equal” model provide a worthy alternative because 
by perpetuating separate public and private spheres for men and women it thereby 
supports romantic paternalism, closes its eyes to misogyny by putting women on a totally 
different playing field where they can theoretically excel in their noble vocation as wives 
and mothers, and pretends that power struggle does not exist between the sexes because 
by giving women the ability to maximize their potentials within their exclusive turf, there 
is no further need for them to compete with men’s accomplishments in the outside world.  
  
It is the substantive model of equality that seems to do best where both the formal 
model and the “separate but equal” model have both failed. Substantive equality allows 
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positive actions to empower women and liberate them from their long tradition of 
systemic subordination. It aims to restructure existing institutions in such a way that 
women are equipped with adequate resources to overcome their oppression and 
powerlessness and eventually achieve equality of results with men. It does not only 
address romantic paternalism and misogyny that foster surface inequality but seeks to 
assess, and resolve, the underlying factors that fuel a power struggle between the sexes 
with the end in view of nurturing fair and healthy competition, not the lack of it. 
 
Nonetheless, substantive equality is not without difficulties. At the outset, it is 
bound to be challenged not only by society’s natural resistance to change that happens 
initially, but, eventually, by society’s usual preference for an apparently faster and easier 
change offered by formal equality. There is also the enigma of whether substantive 
equality is an attainable goal after all, the tension that it creates between the judiciary and 
the legislature, and the threat of a backlash that might be too difficult to contain. 
 
The criticisms against substantive equality, notwithstanding, modern democratic 
institutions concur that it is the way to go. It is recognized worldwide as the governing 
legal paradigm and it is here to stay.
38
 Among the various approaches towards substantive 
equality, the accommodation model seems to strike the best balance by setting clear 
boundaries that disentangles childbearing from childrearing, accommodates women 
during the former but insists that after such brief episode, women and men should be 
equally burdened with the responsibility of childcare. Accommodation in the light of 
                                                             




substantive equality is granted within the terrain of reproductive biology but anything 
beyond this is a cultural imposition that should be treated in the manner that formal 
equality would to avoid the slippery slope that will lead back to romantic paternalism.  
 
Of course, an instantaneous requirement for men and women to undertake 
childcare responsibilities equally, when societal practices had been contrary since the 
beginning of time, is a sure-fire formula for failure.  A cultural transformation is required 
before this can be effectively implemented;
39
 as repeatedly noted, societal institutions 
should first be restructured to pave the way for this change.   
 
 This model seems to work best for the Philippines. A good blend of formal and 
substantive equality is necessary to attain full labor force participation for Filipino 
women not only for their own economic empowerment but more so to save the country 
from the quagmire of poverty that it had been deeply buried in for so long. Philippine 
society will be better off if its women are not confined to their reproductive roles but are 
encouraged to develop their productive potentials to the fullest. Thus, while women’s 
pregnancy should be accommodated in the workplace, it should not be aggressively 
encouraged in a poor third-world country like the Philippines where the exploding 
                                                             
39  According to Nancy Fraser, transformative strategies aim to correct unjust outcomes by 
restructuring the underlying generative framework.  One way of doing this is through deconstruction by 
destabilizing existing status differentiations that changes everyone’s self-identity. The discussion in 
Chapter VIII shall be guided in large part by this strategy. See, NANCY FRASER & AXEL HONNETH, 
REDISTRIBUTION OR RECOGNITION? A POLITICAL-PHILOSOPHICAL EXCHANGE 74-75 (Joel Golb, James 
Ingram & Christiane Wilke, trans.) (2003). 
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population is one of the main stumbling blocks to economic progress.
40
  This work shall 





















                                                             
40  ASIAN DEVELOPMENT BANK, POVERTY IN THE PHILIPPINES: CAUSES, CONSTRAINTS AND 
OPPORTUNITIES 2 (2009). 
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Chapter II 




The richness of Philippine history and culture can be best described as a fusion of 
the East and the West.  On the one hand, its geographical location explains the oriental 
traditions that brushed against its extensive shores and became deeply engrained in the 
culture of the people.  On the other, we see a long history of Spanish and, thereafter, 
American occupation that accounts for the people’s assimilation of colonial thoughts.41 
Either way, paternalist ideals gradually permeated the indigenous culture of the Filipino 
people and greatly influenced their way of life. 
 
This chapter opens with bits and pieces of historical evidence that a relatively 
more egalitarian treatment of women may have existed in the Philippine Islands prior to 
the onset of both Eastern and Western influence. It will move on to discuss the era of 
Western colonization, specifically, the almost four centuries of Spanish rule, followed by 
more than four decades of American regime. Paternalist attitudes were pervasive in the 
doctrines of Catholicism imposed by Spain upon the Filipinos.  The Americans, on the 
other hand, started to teach concepts of liberty and equality but remained paternalist in 
countless ways, starting from the perception that the Filipinos were ill-prepared for the 
                                                             
41  GEORGE A. MALCOLM, FIRST MALAYAN REPUBLIC 38 (1951). 
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independence that they were seeking.
42
 Thereafter, the chapter will survey the three most 
compelling Eastern influences in Philippine history – the unique family dynamics 
brought by the Chinese merchants, the religious stimulus in Southern Philippines from 
neighboring Islamic countries, particularly, Indonesia and Malaysia, and the brief but 
painful era of Japanese occupation during the Second World War. The chapter will 
conclude that the paternalist traditions from both Eastern and Western influences 
collectively eroded what started out as a relatively egalitarian, though admittedly 
primitive, Philippine society. 
 
B. A Peek into the Status of Indigenous Filipino Women  
 
Prior to discovery by Ferdinand Magellan in 1521, the islands that were to 
become the Philippines were sparsely populated by indigenous tribes that established 
autonomous villages with their own sets of laws and norms. It was too early to have a 
concept of a nation and since the native inhabitants were yet to develop more 
sophisticated writing materials, there is a scarcity of original manuscripts that can 
describe to the present generation the ancient Filipino way of life.  Add to this the 
thoughtless Spanish friars who, in their zealous effort to convert the natives to 
Christianity, ordered the widespread burning of all materials suspected of promoting 
                                                             
42  It has been said that the policy of the United States toward the Philippines was always marked 
with ambivalence and confusion. While the ultimate goal was the granting of independence and great 
efforts were directed to that end, there remained significant apprehensions that “premature” independence 
would work against the best interest of the Filipinos. The prevailing thought among a large number of 
American observers was that a considerable period of “tutelage” would be required before the Filipinos 
could fully understand the implications of self-determination and democratic institutions. Charles O. 
Houston, A Mantle of Laws in 9 FILIPINO HERITAGE : THE MAKING OF A NATION 2381 (Alfredo Roces ed., 
1978).  
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pagan beliefs including ancient manuscripts they did not fully understand,
43
 hence, very 
little is left except for scattered accounts of the more judicious Spanish navigators and 
missionaries who chronicled their travels and experiences in various Philippine Islands as 
well as oral accounts of the people passed on from generation to generation some of 
which may now be considered folklore, at best.  Be that as it may, this work attempted to 
cull as much evidence as available to allow at least a peek into the pre-colonial status of 
Filipino women. 
 
Probably the earliest available written work is that of Spanish navigator Miguel de 
Loarca who conducted the first official census of the islands under Spanish authority in 
1582.  His most notable account was on the highly respected primitive priestesses known 
as babaylan
44
 who played a central role in the religious life of indigenous Filipinos.
 45
  
These priestesses officiated wedding ceremonies and burial rituals and were relied upon 
as spiritual healers and counselors of the tribe.  They obtained their skills in ritual healing 
and sacrifice from older female relatives with whom they apprenticed. They were the 
preferred religious practitioners such that men, if ever they become authorized to perform 
religious rites, had to wear women’s garments in order to command respect.
46
  
                                                             
43  GEORGE FARWELL, MASK OF ASIA : THE PHILIPPINES TODAY 29 (1966). 
44  They were referred to as such in the Visayas but were called catalonan among the Tagalogs, a 
major ethnic group in Luzon.  The Philippines consists of three major island groups – Luzon is located in 
the north, Mindanao in the south, and Visayas lies in between. 
 
45  MIGUEL DE LOARCA, RELACION DE LAS YSLAS FILIPINAS (1582) reprinted in THE PHILIPPINE 
ISLANDS 1493-1803 172 (Emma Helen Blair & James Alexander Robertson eds., 1962). 
 
46  MARY JOHN MANANZAN, CHALLENGES TO THE INNER ROOM 156 (1998) (citing MARCELO DE 
RIBADENEYRA, HISTORIA DE LAS ISLAS DEL ARCHIPELAGO FILIPINO [1947]). 
See also LAURA LEE JUNKER, RAIDING, TRADING AND FASTING – THE POLITICAL ECONOMY OF 
PHILIPPINE CHIEFDOMS 127 (1999) confirming instances of transvestism. 
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Religion is indeed the one facet of pre-historic Philippine society that bestowed 
the most esteemed status to women.  Unlike the biblical story of creation where Eve was 
taken from the rib of Adam, the first man and woman according to Philippine folklore 
came out of equal halves of the bamboo. The legend of creation speaks of a magical bird 
that got so tired of flying between the heavens and the sea that it perched on a bamboo to 
rest.  The bird heard noise coming from the bamboo so it pecked it with its beak until it 
split in equal halves and the first man and woman came out.
47
  While this is concededly a 
myth, it, nonetheless, reflects the ideals and aspirations of the primitive Filipino people in 
terms of equality of the sexes. Moreover, the image of divinity, the magical bird, had no 
gender, indicative that the Supreme Being is beyond human perceptions of sexuality.  
 
 Similarly, the primitive Tagalog alphabet which refers to God as Bathala is bereft 
of patriarchal streak. The three syllables that make up the word Ba-tha-la were “ba”, the 
equivalent of the English consonant “B” which stood for babae, meaning woman; “tha”, 
actually an inspired “H”, meaning light; and “la”, the equivalent of the English 
consonant “L” which stood for lalaki, meaning man.  Thus, the name of God meant the 




Prior to the union of woman and man in marriage, the primitive Filipinos have a 
unique practice of giving valuable gifts, such as farm lands, herds of livestock or fine 
                                                             
47  MANANZAN, supra note 46, at 149 (citing TEOFILO DEL CASTILLO Y TUAZON, PHILIPPINE 
LITERATURE FROM ANCIENT TIMES TO THE PRESENT [1974]). 
 
48  Id. at 148 (citing C.F. PEDRO PATERNO, LA ANTIGUA CIVILIZACION TAGALOG [1887]). 
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jewelry, by the bridegroom to the family of the bride indicative of the great value with 
which a woman is regarded. The bridegroom is also required to assist the bride’s parents 
during the planting and harvesting season as well as perform household chores including 




Upon discovery of this widespread practice of giving bride price by the natives,
 
the Spanish clergy considered it as highly pernicious to morals
50
 and had repeatedly 
attempted its abolition but to no avail
51
  for the simple reason that the Catholic hierarchy 
did not completely understand the context within which bride price and bride service 





According to the Boxer Codex, an ancient manuscript that contains illustrations of 
Filipinos at the time of their initial contact with the Spaniards, the gifts offered by a 
bridegroom to the parents of his bride were not meant as payment that translates the wife 
                                                             
49  TEODORO A. AGONCILLO & OSCAR M. ALFONSO, HISTORY OF THE FILIPINO PEOPLE, 43 (1967). 
 
50  The clergy feared the temptation to engage in pre-marital sex that might arise from the physical 
proximity when the bridegroom renders service in the bride’s household. 
 
51  Spain replaced these with the dowry system which was totally alien to the culture and traditions of 
the Filipinos.  See Art. 1336 of the Spanish Civil Code extended by Royal Decree to the Philippine Islands 
in 1889.  CLIFFORD STEVENS WALTON, THE CIVIL LAW IN SPAIN AND SPANISH-AMERICA, INCLUDING 
CUBA, PUERTO RICO AND PHILIPPINE ISLANDS 366 (2003). 
 
52  According to Spanish Augustinian priest and historian, Joaquin Martinez de Zuñiga, the bride 
price usually comes in two kinds. The first is called bigay suso, and is paid to the mother, as a 
compensation for the milk with which she nourished her daughter during her childhood.  The other is called 
bigay caya, which is set apart for the maintenance of the newly married couple, although very often, by the 
expenses of the wedding and apparel there remains little or nothing for this desirable end. Zuñiga confirms 
that in addition to the bride price, the bridegroom is also obliged, for some years, to render bride service to 
the parents of the bride, which later leads the husband to retaliate by treating his wife harshly, making her 
work like a slave, after receiving her hand in marriage. JOAQUIN MARTINEZ DE ZUÑIGA, HISTORIA DE LAS 
ISLAS PHILIPINAS 20-21 (John Maver trans., Filipiniana Book Guild 1966)(1803).  
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into a purchased property subject to her husband’s complete dominion.  Instead, the gifts 
were actually meant to secure the future of the new family. Young couples usually lived 
and worked in the house of the bride’s father until they attained sufficient maturity. The 
gifts were thus kept by the bride’s father while the newly-weds remained in his household 




According to Loarca, the gifts were returned to the couple as soon as they begot 
children.
54
 This is specially so if the son-in-law had proven himself to be obedient to his 
father-in-law.  Even in cases where the gifts had been found in the care or possession of 





Indeed, according to Anthropology Professor, Alfred Louis Kroeber, of the 
University of California at Berkeley –  
 
“The transaction must be looked upon as an expression of 
respect, of publicly professed value, and as ensuring the 
foundation for the economic and therefore social well being 
of the descendants of the couple. The woman is far from 
being bartered about like a pig. The first advances of 
courtship frequently come from her. At the wedding, she acts 
in total equality with the groom. They sit on the same mat or 




                                                             
53  BOXER CODEX, manuscript ca. 1590 (Carlos Quirino & Mauro Garcia trans., 87 PHIL. J. SCI. 325-
453 [1958]) reprinted in THE PHILIPPINES AT THE SPANISH CONTACT 228  (F. Landa Jocano, ed. 1975).   
 
54  LOARCA, supra note 45, at 97.  
 
55  BOXER CODEX, supra note 53, at 180.  
 
56
  A.L. KROEBER, PEOPLES OF THE PHILIPPINES 153 (1943). 
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The same can be said of the practice of serving the parents of the bride. The 
sincerity of the intentions of the bridegroom is tested by his willingness to do everything 
to win the approval not only of his beloved but of her family as well.  It is a test of 
character, which, if successfully hurdled, endears the bridegroom to his in-laws who in 
turn treat him like their own.
57
   
 
 Another reason why the common notion that bride price and bride service may 
prompt husbands to treat their wives with cruelty after the celebration of marriage does 
not sit well in the context of early Philippine society is the system of distribution of 
properties in the event of divorce. If the cause of the break down of the marriage is a fault 
on the part of the husband, the wife gets to keep her gifts,
 58
 precisely, a means of 
preventing the cruelty tendency. 
 
                                                             
57  It is a common practice among Filipinos to treat relatives by affinity with the same level of respect 
and affection as relatives by consanguinity.  Thus, the practices of paying bride price and rendering bride 
service remain to this very day, albeit in more subtle manifestations.  It is not uncommon for a son-in-law 
to shower members of his wife’s immediate family with modest gifts during special occasions both prior to 
and after the celebration of marriage.  He is likewise expected to run errands for them readily and willingly.  
If he happened to marry the eldest daughter in the family, he is expected to act like a big brother to the 
younger siblings of his wife who, in turn, accord him due respect as such.  Up until the present time, the 
pattern of initial matrilocal residence is generally observed by newly-weds all over the Philippines although 
departure may be possible if the husband is an only son in contrast when the wife came from a bigger 
brood, or if the couple can be more conveniently accommodated in the residence of the husband’s family 
because of economic reasons.  See F. LANDA JOCANO, FILIPINO SOCIAL ORGANIZATION : TRADITIONAL 
KINSHIP AND FAMILY ORGANIZATION 43, 140 (1998). 
 
58  Unlike in the dowry system imposed by the Spaniards where the property brought by the wife to 
the marriage as such, if appraised, transfers ownership to the husband, subject only to his obligation to 
restitute the value received upon dissolution of marriage. Any increase (or impairment) of value during the 
marriage shall redound to the benefit of the husband.  On the other hand, if the value of the property has not 
been appraised at the time of the constitution of the dowry, ownership remains vested in the wife but the 
husband enjoys rights of administration and usufructuary throughout the existence of the marriage. (See 
Articles 1346-1347 & 1357 of the Spanish Civil Code in WALTON, supra note 51, at 368-369.) 
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On the other hand, if it is the wife that unduly causes the divorce, she is obliged to 
return the gifts. Any other property that they acquired together will be divided equally.  It 
is worthy to note that during the existence of the marriage, spouses had the right to own 
separate properties and dispose these freely.
59
 The children of the spouses were also 
distributed equally between them with no distinction as to whether they were boys or 
girls.
60
 At the time of death of the parents, the gifts, if unconsumed, as well as the rest of 
the family estate, is divided equally among the legitimate children except in case the 




One observation made by Jesuit historian, Pedro Chirino, relevant to children is 
the prerogative solely enjoyed by the mother in choosing her child’s name upon birth.
62
 
Benedictine scholar, Mary John Mananzan, adds that women do not necessarily lose their 
name upon marriage. In some Tagalog provinces, if the woman was especially 




Interestingly, it was considered a disgrace to have many children.  They have a 
crude but logical understanding of estate management, that is, when the family property 
is to be divided among many children, everyone will end up poor, hence, it is better to 
                                                             
59  ANTONIO DE MORGA, SUCESOS DE LAS ISLAS PHILIPINAS 301 (Henry E. J. Stanley trans., Hakluyt 
Society 1868) (1609).  
 
60  Id. at 321.  
61  JUAN DE PLASENCIA, CUSTOMS OF THE TAGALOGS (1589) reprinted in THE PHILIPPINES AT THE 
SPANISH CONTACT 115 (F. Landa Jocano, ed. 1975).  See also KROEBER, supra note 56, at 154-155. 
 
62  PEDRO CHIRINO, RELACION DE LAS ISLAS FILIPINAS – THE PHILIPPINES IN 1600 477 (Ramon 
Echevarria trans., Historical Conservation Society 1969) (1604).  
63  MANANZAN, supra note 46, at 151 (1998). 
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have one child, and leave him wealthy.
64
  Thus, the Visayans and the people of 
Pangasinan
65
 kill their children if they have many, in order that they may not live in 
poverty.
66
 Giving birth many times was likewise disliked by women, especially those 
who inhabited towns near the sea, saying that in having many children, they are like pigs. 




Just as abortion was acceptable, so was adultery.  The men were very fond of their 
wives such that if the latter commit adultery, action is never taken against the woman, but 
only against the adulterer in the form of fines.  In the first place, the men were not 
concerned whether their brides have had prior sexual relations.
68
  They take no heed of 
the indiscretions of their wives committed before marriage.
69
  Virginity was not valued 




In the realm of politics, the same nobility and chiefship was preserved amongst 
the women, as amongst the men.
71
 Women were not barred from becoming village 
                                                             
64  LOARCA, supra note 45, at 119.  
65
  Pangasinan is a province located in Luzon. 
 
66  LOARCA, supra note 45, at 104-105. 
67  BOXER CODEX, supra note 53, at 115.  
 
68  LOARCA, supra note 45, at 118. 
69  JOHN FOREMAN, THE PHILIPPINE ISLANDS – A POLITICAL, GEOGRAPHICAL, ETHNOGRAPHICAL, 
SOCIAL AND COMMERCIAL HISTORY OF THE PHILIPPINE ARCHIPELAGO 171 (1906).  
70  CHIRINO, supra note 62, at 287. 
71  MORGA, supra note 59, at 207. 
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Two important legends are worth mentioning in this respect. The first is Princess 
Urduja of Pangasinan who was believed to have inherited her father’s kingdom because 
of her impressive combat exploits with an army that included women who fought like 
men. She was not only skilled in the use of weapons but was likewise knowledgeable of 




Another notable woman who was reported to have ruled Cotabato
74
 in the 7th 
Century is Queen Sima whose reign was characterized by integrity such that her very 




According to American naval officer and explorer, Charles Wilkes, the females of 
Sulu
76
 were as capable of governing as their husbands, and sometimes even more.  These 
women wielded political power either by themselves directly, or indirectly, through the 
                                                             
72  AGONCILLO & ALFONSO, supra note 49, at 46.  
73  IBN BATTUTA, TRAVELS OF IBN BAṬṬUṬA A.D. 1325-1354 885-887 (C. Defrémery and B.R. 
Sanguinetti eds., H.A.R. Gibb trans., Hakluyt Society 1958).  This particular account of Battuta, however, 
has been questioned for accuracy by a good number of scholars.  William Henry Scott, for instance, was of 
the opinion that “this royal amazon whose silk-draped throne is made of gold-plated sandalwood and whose 
hand no man is bold enough to seek sound rather like a fairy princess.”  See WILLIAM HENRY SCOTT, A 
CRITICAL STUDY OF THE PREHISPANIC SOURCE MATERIALS FOR THE STUDY OF PHILIPPINE HISTORY 83 
(1968). 
74  Cotabato is a province located in the Visayas. 
 
75
  AUSTIN CRAIG, A THOUSAND YEARS OF PHILIPPINE HISTORY BEFORE THE COMING OF THE 
SPANIARDS 5 (1914). 
 
76  Sulu is one of the more prominent provinces in Mindanao. 
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Thus, another relevant piece of Philippine folkloric literature is the Maragtas 
narrative that traces the history of the Malayan settlers in Panay.
78
  The significant part of 
the story is the reverence accorded by the native chieftain to the desires of his wife, such 
that he was unable to consummate a significant contract without her approval.   
 
According to the legend of Maragtas,
79
 ten Datus attempted to escape the 
oppressive reign of the Sultan of Borneo sometime in the 13
th
 century by sailing with 
their families in the high seas without definite destination.  They reached the Island of 
Panay where they were met by the natives ruled by Datu Marikudo.  The Datus assured 
the natives that they meant no harm and that they only needed a place to settle. They 
offered to purchase a sufficient area of land for this purpose.  After consulting with his 
elders, Datu Marikudo initially agreed to cede his land to the newcomers in exchange for 
a gold hat and a gold basin.  The deal could not be closed, however, because his wife, 
Maniwantiwan, desired an additional gold necklace.  When this was given, the natives 
                                                             
77  CHARLES WILKES, MANILA AND SULU IN 1842 (1842) reprinted in THE FORMER PHILIPPINES 
THROUGH FOREIGN EYES 509 (Austin Craig ed., 1917). 
78  Panay is one of the major islands in the Visayas.  
 
79  The sources for this account were a Spanish Augustinian priest, Tomas Santaren, and a Filipino 
writer, Pedro A. Monteclaro, who published it in mixed Hiligaynon and Kiniraya (Visayan dialects) in 
1907.  Pedro Monteclaro was a Filipino poet who wrote both in the vernacular and in Spanish.  He served as 
Teniente Mayor in 1891 and as Gobernardorcillo in 1892-1894 in the Municipality of Miag-ao in the 
Province of Iloilo located in the Visayan region of the Philippines.  He served as Liaison Officer during the 
American occupation of the area during which period he began the researches which resulted in his 
publication of the Maragtas.  
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fulfilled their obligation and retired to the mountains while the Datus and their families 
settled on the lowlands.
80
    
 
 The more contemporary work of Encarnacion Alzona, first female Filipino 
historian, confirmed that the Filipino wife was always consulted by her husband about his 
affairs and he would not ordinarily enter into contracts without her knowledge and 
approval.
81
   
 
Finally, there were also some accounts on the importance of Filipino women’s 
economic contribution to the household. As primitive men engaged in tribal warfare, 
women were often relied upon to support the family, thus, they shared the labor in the 
fields and were in charge of selling the farm produce. They likewise engaged in weaving 
and similar cottage industries to render economic aid to their husbands.
82
   
                                                             
80  Whether the Maragtas is indeed a factual account or a mere legend had long been a contested 
issue.  Filipino historian Pedro A. Gagelonia claims that the Code was “pronounced” merely mythical and 
legendary by the Philippine Folklore Society in 1967.  See PEDRO A. GAGELONIA, THE FILIPINO HISTORIAN 
(CONTROVERSIAL ISSUES IN PHILIPPINE HISTORY) 11 (1970). 
 
Notable American historian, William Henry Scott, on the other hand, said that there is no reason to 
doubt that this legend preserves the memory of an actual event, though it is not possible to date the event 
itself or to decide which of its details are historic facts and which are the embellishment of generations of 
oral transmission. See SCOTT, supra note 73, at 103. 
Leading Filipino anthropologist, F. Landa Jocano, characterizes it as folk history, but not as 
history per se, as historians understand it.  He explained that though the historical validity of folklores may 
diminish with the passage of each generation at an exponential rate, their ethnographic value should not be 
gainsaid because they function in society as an effective pragmatic charter of a people’s life ways.  It 
embodies their world view, tells of their origin, contains their ceremonial prayers, provides a “historical” 
reality for their religious, political, and social norms, defines their kinship structure, expresses their feelings 
and vouchsafes their empirical judgments.  See F. Landa Jocano, Maragtas : Fact or Fiction? A 
SYMPOSIUM ON THE MARAGTAS 61 (1970). 
 
81  ENCARNACION ALZONA, THE FILIPINO WOMAN, HER SOCIAL, ECONOMIC AND POLITICAL STATUS 
1565-1937 15 (1934). 
 




The early work of Spanish jurist, Antonio de Morga, noted that indigenous 
women excelled in needlework and raised fowls and hogs.  They attended to their houses 
and prepared meals.  For this purpose they pound the rice themselves, while the men 
labored in the fields or fished in the sea.
83
 Most importantly, the purse was entrusted by 
the husband to his wife who is known to exercise more prudence in budgeting.
84
  This 
account of the Filipino women’s astute character is corroborated by later accounts of 
foreign travelers who visited the Philippines. 
 
German scientist, Feodor Jagor, confirmed that management of the household was 
ably performed by women.
85
  French adventurer, Jean Mallat, observed that Filipino 
women were more hardworking than men
86
 while English merchant, John Foreman, 
noted that women were more parsimonious than men. They were generally more clever 
and discerning than the other sex, over whom they exercised great influence.  Many of 
them were very dexterous businesswomen and had made fortunes for their families.
87
 
American zoologist, Dean Worcester, agreed that women were often the financiers of 
                                                             
83  MORGA, supra note 59, at 270. 
84  PALMA, supra note 82, at 255. 
 
85 FEODOR JAGOR, JAGOR’S TRAVELS IN THE PHILIPPINES (1875), reprinted in THE FORMER 
PHILIPPINES THROUGH FOREIGN EYES 151 (Austin Craig ed., 1917). 
86   JEAN MALLAT, LES PHILIPPINES - HISTOIRE, GEOGRAPHIE, MEURS, AGRICULTURE, INDUSTRIE, 
COMMERCE 35 (Pura Santillan-Castrence trans., National Historical Institute 1983) (1846). 
 
87 FOREMAN, supra note 69, at 173. 
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their families and noted that he had frequently been referred by a husband to his wife 




Indeed, women performed important religious, political and economic roles in 
pre-colonial Philippine society. True enough, unlike many of their Asian sisters, Filipinas 
do not keep several paces behind their men; it is the latter who walked behind the women 
as a sign of deep respect.
89
 Professor Kroeber is worth citing once more -  
 
 
“Among all the pagans encountered by the 
Spaniards, or still remaining such, the native attitude may 
be defined as a complete freedom from any assumption that 
men and women differ in rank or otherwise than as nature 
provides in giving them different bodies. In short, the 
inevitable physiological differences are recognized, but 
they are not used as a starting point from which social 
distinctions or restrictions are developed as by so many 
other nations.  The Filipino may well be described as an 






C. The Era of Western Colonization  
 
1. Four Centuries of Spanish Rule 
 
                                                             
88
  Dean C. Worcester was appointed by U.S. President William McKinley to the First Philippine 
Commission, a fact-finding committee tasked to investigate conditions in the Philippine Islands and submit 
recommendations to the American government. He likewise served in the Second Philippine Commission 
and as Secretary of the Interior for the Insular Government of the Philippine Islands.  See DEAN C. 
WORCESTER, THE PHILIPPINE ISLANDS AND THEIR PEOPLE 480 (1898). 
 
89  AGONCILLO & ALFONSO, supra note 49, at 42.  See also MORGA, supra note 59, at 270-271. 
 
90
 KROEBER, supra note 56, at 151-152. 
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In the early 16
th
 century, Spain conquered the Philippines and stripped its women 
of the privileges they used to enjoy with the use of the sword and in the name of the 
Cross. Spanish historians, mostly clerics, claim that the condition of women has been 
elevated by Christianity,
91
 to which some American writers agreed,
92
 but, for the 
                                                             
91  According to Jesuit historian, Pedro Chirino, fear of God has raised the level of reticence and 
modesty of the Filipino women, unlike during their pagan days - 
“God, who turns evil into good, has strengthened some of these women 
with fear of Him and with faith (that purity is a thing of heaven and 
must be prized, and that vice must be abhorred as a vile and detestable 
thing) to the extent that they have overcome the most vehement 
occasions of sin.” (CHIRINO, supra note 62, at 288) 
 The whole community of Jesuit Fathers of Manila, made an even more empathic report to the 
Philippine Commission –  
“Who could have caused the Philippine nation, buried in the 
darkness of their false deities, obscene rites, and bloody sacrifices to be 
transformed into a Catholic nation, zealously believing in one true God; 
most devoted to the immaculate Virgin Mary, preeminent in the 
services of the Catholic worship; acknowledging the sanctity of 
marriage; respectful to their wives, whose dignity has been raised to 
the height of a true companion for man; generous towards their slaves, 
to whom they gave liberty as soon as they embraced the Christian faith?  
This radical transformation of a people could only proceed from divine 
grace and through the medium of the Catholic Church, the only true 
church of Christ, which has civilized Europe and America, and which 
will civilize the rest of Oceania, Africa, and Asia.” (Camilo Osias, 
Education and Religion in 5 ENCYCLOPEDIA OF THE PHILIPPINES 547 
[Zoilo M. Galang ed., 1935]). 
92  For instance, according to Fred W. Atkinson, first General Superintendent of Education in the 
Philippine Islands, the Filipino women occupied a position far better than that held by the women in India, 
or, in most other countries of the tropical East, certainly, that of a helpmate rather than a handmaid, an 
elevation that is due largely to the Roman Catholic Church.  FRED W. ATKINSON, THE PHILIPPINE ISLANDS 
275 (1906).  
 
Similarly, American historian, Edward Gaylord Bourne, in his analysis of Spanish contributions to 
the advancement of the Philippine Islands, rejected the traditional and widely prevalent opinion that the 
Spanish colonial system was always and everywhere a system of oppression and exploitation. Instead, he 
noted “the conquest was humane, and was effected by missionaries more than by warriors.  The sway of 
Spain was benevolent, although the administration was not free from the taint of financial corruption.  
Neither the islands nor their inhabitants were exploited.  The colony in fact was a constant charge upon the 
treasury of New Spain.  The success of the enterprise was not measured by the exports and imports, but by 
the number of souls put in the way of salvation.  The people received the benefit of Christian civilization… 
This Christianity… did for the Philippine islanders who received it just what it did for the Franks or Angles 
a thousand years earlier.  It tamed their lives, elevated the status of women, established the Christian 
family, and gave them the literature of the devotional life.” EDWARD GAYLORD BOURNE, DISCOVERY, 
CONQUEST, AND EARLY HISTORY OF THE PHILIPPINE ISLANDS 69, 84-85 (1907). 
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Filipinos, the doctrines and practices of Christianity had the effect of gradually subjecting 





“…[R]ather than elevate women’s already high status, the 
introduction of Hispanic Catholicism to the Philippine 
Archipelago denigrated women causing them to lose 
agency over their sexuality, their own bodies and their 
reproductive processes, and to develop self identities based 
on their sexual behavior.  Indigenous women were 
encouraged to judge themselves, and they were judged by 
others, according to a ‘good’ woman / ‘bad’ woman binary 




As observed by American author, W. Cameron Forbes,
95
 the more wealthy 
Filipinos assimilated the Spanish practice of surrounding the women with all sorts of 
physical means of protection.  The windows of their houses were heavily barred, and wife 
or daughter was not supposed to go out in the street unaccompanied. The free and trusted 
association of boys with girls in coeducational institutions was unheard of.
96
   
 
Modesty and chastity were the order of the day.  Women should be appropriately 
dressed to hide their charms lest they tempt the men to commit sin.
97
  They could not be 
                                                             
93  PALMA, supra note 82, at 254. 
 
94  CAROLYN BREWER, SHAMANISM, CATHOLICISM AND GENDER RELATIONS IN COLONIAL 
PHILIPPINES, 1521-1685 190 (2004). 
 
95  American investment banker and diplomat who served as Governor-General of the Philippines 
from 1908 to 1913 and Ambassador of the United States to Japan from 1930 to 1932. 
 
96  W. CAMERON FORBES, THE PHILIPPINE ISLANDS 11 (1945). 
97  Perhaps the most convenient tool used by the Catholic clergy to restrict female sexual behavior 
was the confessional where they emphasized the direct connection between sin and sex.  Many clerics 
themselves, however, have sexually abused Filipino women by taking them as mistresses, gladly accepting 
the wives and daughters foolishly offered by Filipino men to pay off gambling debts, to maintain senseless 
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seen in public unless in the church during acts of worship with large rosary beads on hand.  
As knowledge was not required to perform domestic chores, they were refused admission 
to universities unless they desired to train as teachers, the normal course being the highest 




In a letter addressed to the women of Malolos
99
 in particular, and to all Filipino 
women in general, the Philippines’ foremost national hero, Jose P. Rizal, encouraged 
enlightenment from their mistaken notion of piety consisting of kissing the friars’ hands, 
going to confession frequently, repeating long prayers, burning candles, wearing 




On the legal front, Spain brought with it commercial, civil and criminal law 
principles aimed to be protective of, but actually discriminatory against, women.   
 
To begin with, the Spanish Code of Commerce extended to the Philippines by 
Royal Decree on August 6, 1888 had a notable provision that required a married woman 
engaging in trade to secure prior authority from her husband contained in a public 
                                                                                                                                                                                     
vices, or to secure heavenly indulgences.  See ELIZABETH UY EVIOTA, THE POLITICAL ECONOMY OF 
GENDER : WOMEN AND THE SEXUAL DIVISION OF LABOUR IN THE PHILIPPINES 40 (1992). 
 
98  ALZONA, supra note 81, at 31. 
 
99  The women of Malolos did the unthinkable – petition the Governor-General to give them 
permission to open a night school where they can learn the Spanish language. The bravery was admirable 
as it was a frontal attack on the friars who insisted that Filipinos should not be taught the Spanish language 
because it will lead to ideas of liberalism and political democracy that was then sweeping over Europe. 
Malolos is a town in Bulacan, a province located in Luzon. See Nicanor G. Tiongson, A Milestone in 
Feminism, in 5 KASAYSAYAN – THE STORY OF THE FILIPINO PEOPLE 74-75 (Ricardo De Ungria ed., 1998).  
 
100  ALZONA, supra note 81, at 35. 
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instrument and recorded in the commercial registry.  The husband’s permission was 





The Civil Code of Spain extended to the Philippines by Royal Decree on July 31, 
1889 contained more provisions restricting the freedom of the married woman.  For 
instance, while it contained a categorical command for the husband to protect his wife, 
the latter was required to obey her husband.  Moreover, the wife was enjoined to follow 
the husband wherever he wished to establish residence.  The same Code declared the 
husband as the administrator of the properties of the conjugal partnership.  Consequently, 
he could alienate and bind by onerous title properties of the conjugal partnership without 
the consent of the wife.  On the other hand, the wife could not bind the properties of the 
conjugal partnership without the consent of the husband.  The husband is the 
representative of his wife and she cannot, without his permission, appear in a suit by 
herself or through an attorney.  Neither can the wife, without permission from her 
husband, enter into binding contracts, acquire personal property for herself either by 




The Spanish Penal Code was also extended to the Philippines by Royal Decree on 
September 4, 1884. Notable in this Penal Code was a provision that punishes a husband 
who, having surprised his wife in the act of adultery, kills her or her paramour, or inflicts 
                                                             
101  Art. 9. 
 
102  Arts. 57-58, 60-61, 1412-1413, 1416. 
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serious physical injuries upon either, with destierro.
103
 The husband is totally free from 
any punishment should he inflict upon them physical injuries of lesser gravity.  The crime 
of adultery committed by a wife also met a more severe penalty than the crime of 
concubinage committed by a husband. The fact of marriage is a conclusive proof of 
pardon that eliminates criminal liability for rape while a widow who remarries within 
three hundred and one days from the death of her husband, or from a decree of annulment, 
or before childbirth should she be pregnant at the time of death or annulment, is 
punishable by imprisonment and fine. Abortion is declared a crime with a mitigating 




Most of the foregoing statutory provisions continue to be deeply entrenched in the 
Philippine legal system up to the present. 
 
2. Four Decades of American Regime 
 
The coming of the Americans opened avenues of participation in the public 
sphere to Filipino women primarily through education. A public school system that 
admitted both young boys and girls was introduced and university education began to be 
offered to women who wanted to pursue vocations outside the home. Women thus started 
to share professional careers with men in the fields of law, medicine, education, 
pharmacy and nursing. The American government likewise sponsored scholarships that 
                                                             
103  Banishment for a period ranging from six months and one day to six years. 
 
104  Arts. 412, 423, 433, 437, 448 & 476.  
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did not distinguish on the basis of sex. Thus, a good number of promising female scholars 
were sent to the United States to pursue further studies,
105
 who, upon completion of their 




 The American influence likewise encouraged civic involvement among the 
Filipino women. One of the most prevalent social problems of that time was public health 
– cholera and smallpox epidemics, high rate of infant mortality, and widespread 
tuberculosis. Handicapped by the lack of trained nurses, the pioneer American public 
health officials in the Philippines enlisted the cooperation of the Filipino women to which 
they obliged.  Not only did they start joining the nursing profession, they likewise 




Women’s clubs with charitable objectives mushroomed not only in Manila but in 
other key cities as well. These organizations also started publishing women’s 
magazines
108
 that mostly featured articles on home economics and home management, 
                                                             
105  One such program was the Barbour Scholarships for Oriental Women under which Filipino 
scholars, then called “pensionados”, were sent to the University of Michigan.  Others were sent to the 
University of California at Berkeley, Columbia University and Northwestern University. 
 
106  Mina C. Roces, Women in Philippine Politics and Society, in MIXED BLESSING: THE IMPACT OF 
THE AMERICAN COLONIAL EXPERIENCE ON POLITICS AND SOCIETY IN THE PHILIPPINES 168-170 (Hazel M. 
McFerson ed., 2002). 
107  ALZONA, supra note 81, at 122-123. 
 
108  The first of these was “The Women’s Outlook”, a monthly publication by the Women’s Club of 
Manila which came out of the press in 1920. 
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children and parenting, health and fashion, advisory columns on social graces and legal 




 The initial enthusiasm of the Filipino women in exploring the public realm was 
however limited in the fields of education, civic and charity work, and the arts, and it 
took them quite some time before engaging in political activities. When American 
suffragist Carrie Chapman Catt visited the Philippines in 1912 to meet with prominent 
Filipino women to encourage them to seek the vote, the women’s response was sheer 
hesitation. The best they could do was to organize yet another civic organization
110
 so as 
not to embarrass the famous visitor. Governor-General Francis Burton Harrison had to 
repeatedly pressure Filipino politicians to pass the suffrage bill but the time was not yet 
ripe.
111
  The women opted to take an unofficial route to political power through kinship 
politics
112
 instead of directly clamoring for their right to vote and to be elected to public 
office. 
 
Meantime, the Filipino women were more enchanted by glamorous beauty 
pageants, the most prestigious being the Carnival Queen. The Americans tapped the 
Filipinos’ fondness for a religious tradition called Santacruzan where beautiful women 
                                                             
109  Georgina R. Encanto, Mistresses of Their Own Will, in 6 KASAYSAYAN: THE STORY OF THE 
FILIPINO PEOPLE 262-263 (Muriel Ordoñez ed.,1998). 
110  The Society for the Advancement of Women, an organization much like the typical women’s 
groups that looked after the welfare of women and children. 
111  Roces, supra note 106, at 175. 
 
112  Many politicians are perceived to be indebted to their wives who actively campaigned for their 
electoral victory, thus, are under their great influence as soon as they start assuming their official functions.  
 
 58 
were chosen to parade as queens and princesses in honor of the Virgin Mary when they 
invented the Carnival in 1908 to create a jovial mood and ease the bitterness of war.  The 
Carnival culminates with the coronation of a Queen chosen from a bevy of pretty 
contestants.
113
 Thus completes the picture of the ideal Filipino woman during the 
American occupation, an era well-considered to be the dawn of modernization  – an 
educated lady whose face radiates with beauty as much as her heart overflows with 
generosity.   
 
 Simply put, the Filipino women during the American occupation started taking 
small steps towards empowerment but were still too cautious to disrupt the traditional 
roles of women in the family. Marriage and motherhood remained to be their ideals, 
hence, those who were economically blessed chose to give up the practice of their 
professions as soon as they started raising families. Those who were not as fortunate had 
to juggle work and family responsibilities.
114
 Thus, women workers continued to engage 
in agricultural activities, in factory work, as well as in home-based industries, like 
weaving, dressmaking, embroidery, hat-making, shoe- and slipper-making, that can be 




 At this point in time, protectionist labor laws started to be enacted in the 
Philippines the first of which requires employers to provide seats for their women 
                                                             
113  Roces, supra note 106, at 171. 
 
114  ALZONA, supra note 81, at 65-66 
 
115  Id. at 128-129. 
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workers and forbids tasks that will compel them to remain standing for extended periods 
of time.  It likewise required employers to provide separate closets and lavatories for men 
and women as well as a dressing room for the latter.  The eight-hour labor law was also 
passed and workmen’s compensation provided in cases of injury or disability.  Women 
employees were also banned from mines.
116
  These scattered labor laws later found their 
way in the Labor Code of the Philippines which will be discussed in greater detail in the 
next chapter. 
 
Nonetheless, the discriminatory provisions in the Spanish Civil, Commercial and 
Penal Codes remained in force during the American regime. Except for the passage of the 
paraphernal law,
117
 there were no other legislative amendments in these fields that made 
significant impact on the status of women.  At best, the Americans introduced concepts of 
liberty and equality in the exercise of political rights. Eventually, the reluctant feminists 
gathered enough steam to secure the right to vote in 1937.
118
 Interestingly, American 
lawyer, George A. Malcolm,
119
 had this to say about the Filipino women – 
 
                                                             
116  Id. at 130-131. 
 
117  Under the Spanish Civil Code, the wife cannot alienate, encumber or mortgage her paraphernal 
property without the permission of her husband (Art. 1387). This was superseded by Act No. 3922 which 
gave the wife absolute autonomy on the matter.   
 
118  The 1935 Philippine Constitution required the holding of a plebiscite with at least 300,000 women 
casting affirmative vote, before the right of suffrage is finally extended to the female population.  The 
federation of women’s clubs all over the country launched a massive “get-out-and-vote” campaign which 
resulted in an outpouring of female votes that exceeded the required number by over a hundred thousand.   
See Purisima Katigbak, The Fight for Women’s Suffrage in 6 KASAYSAYAN: THE STORY OF THE FILIPINO 
PEOPLE 196-197 (Muriel Ordoñez ed., 1998). 
119  Served for nineteen years in the Supreme Court of the Philippines during the American Regime. 
He was thereafter responsible for the establishment of the College of Law at the University of the 
Philippines, the first in the country. 
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“Any unbiased judge or jury would hand down a 
verdict based on overwhelming evidence that the greatest 
blessing of the Philippines is the Filipino woman. Nor 
would a judgment to this effect come about because of 
masculine gallantry. It would rather stem from the Filipino 
woman’s acknowledged social and political equality with 
men and innate ability and sense of responsibility. As has 
been aptly remarked, the Filipino woman ‘is the best man 





D. The Most Compelling Eastern Influences  
  
Trade and cultural contact existed between the Philippines and its Southeast Asian 
neighbors such as Thailand, Vietnam, Malaysia, Indonesia and Cambodia, as well as 
China, Japan and India centuries before the coming of Spain.  Although there are no 
historical documents available during this period which lasted from the 9
th
 century to the 
early 16
th
 century, the early commercial relations between these people and the Filipinos 
are confirmed by archeological materials found in the Philippines.
121
   
 
Of these countries, China seems to have made the greatest cultural imprint on the 
Filipino way of life. According to 2005 statistical reports, there are 1,146,250 Chinese 
nationals in the Philippines
122
 or roughly 1.5% of the country’s total population.  Add to 
                                                             
120   MALCOLM, supra note 41, at 43. 
 
121  Eusebio Z. Dizon, Merchants of Prehistory, in 2 KASAYSAYAN – THE STORY OF THE FILIPINO 
PEOPLE 145 (Alya Honasan ed.,1998). 
 
122  Overseas Compatriot Affairs Commission, The Ranking of Ethnic Chinese Population (2005) 
available at http://www.ocac.gov.tw/english/public/public.asp?selno=1163&no=1163&level=B. 
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this the 9,757,693 Filipinos of Chinese lineage, a whopping 10% of the population.
123
 
From cooking ingredients, to business strategies, to architectural designs guided by feng 
shui, Chinese influence is very strong and profound in the Philippines. 
 
 Likewise worth mentioning are the Philippines’ closest neighbors in the south, 
Indonesia and Malaysia, which were instrumental in the spread of the Islamic faith in 
Mindanao. Muslims constitute between 5% to 9% of the total population
124
 of the 
Philippines and they are governed by their own code of personal and family laws, 
highlights of which shall be discussed below.   
 
 Finally, this section on oriental influence would not be complete without a brief 
discussion of Japan which occupied the Philippines during the Second World War. 
Though this did not result in deep assimilation of Japanese culture which the conquered 
people abhorred, the sexual atrocities committed against the Filipino women left indelible 
scars on their psyches. 
 
 In sum, the Philippines’ geographical location in Asia has, to some extent, 
resulted in cultural influences supportive of misogynist paternalism.  
 
 
                                                             
123  Edgardo E. Dagdag, Philippine-China Connection from Pre-Colonial Period to Post-Cold War 
Era: An Assessment in CONNECTING AND DISTANCING : SOUTHEAST ASIA AND CHINA 55 (Ho Khai Leong 
ed., 2009). 
 
124  Bureau of Democracy, Human Rights & Labor, U.S. Department of State, International Religious 
Freedom Report for 2011 (Country Report on the Philippines), available at 
http://www.state.gov/j/drl/rls/irf/religiousfreedom/ index.htm? dlid=192657. 
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1. The Chinese Merchants in the Philippines    
 
 The Spanish colonial regime encouraged intermarriage between the early Chinese 
traders and Filipino women, viewing it as an effective tool for the conversion of the 
Chinese to the Catholic faith.  On the other hand, conversion furthered the economic 
interests of Chinese traders not only because many privileges are exclusively enjoyed by 
Catholics
125
 but also because it opened for them wider networks of influential friends or 
prospective business partners.  According to Morga, both the Filipinos and the Spaniards 
readily welcomed the Chinese for they were workers in all trades and businesses, and 
were very industrious and worked for small wages.
126
   
 
Nonetheless, Spanish colonial authorities had always viewed the Chinese with 
suspicion and subjected their business activities to close monitoring and arbitrary taxes 
and exactions.  Such harassment and extortion have prompted the Chinese to stage at 
least fourteen revolts throughout the Spanish rule, each resulting in greater restrictions as 
soon as they were quelled.  When the Manila-Acapulco trade ended in 1821 as Mexico 
gained independence from Spain, the colonial authorities in Manila turned to China as an 
alternative.  Chinese traders were extended most favored treatment in the Philippines, 
immigration was encouraged, petty taxes were scrapped and greater business autonomy 
guaranteed.
 127
    
                                                             
125  For instance, in 1594, Governor-General Luis Perez Dasmarinas established a settlement in Manila 
across the Pasig River for Chinese immigrants who had converted to Catholicism.  It was in this settlement 
known today as Binondo where the Chinese community rose with unparalleled wealth and influence. 
 
126  MORGA, supra note 59, at 429. 
 
127
  Dagdag, supra note 123 at 36-37. 
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The coming of the Americans saw a return to the discriminatory treatment against 
the Chinese.  Their immigration and acquisition of land was prohibited and their business 
accounts were required to be in English. The unregulated entry of the Chinese was feared 
to result in too much economic control that will prejudice the preparation for Philippine 
independence.  True enough, the unfounded fear was inherited by the young Philippine 
government after it earned its independence in 1946, totally banning foreign nationals,
128
 
primarily the Chinese, from the practice of professions and engagement in retail trade. 
The rise of communism in China fueled the hostility as the rising insurgency in the 




Despite varying levels of animosity heaved upon them, the Chinese settlers in the 
Philippines proved to be a sturdy breed throughout the centuries, building formidable 
business empires within the closely-knit Filipino-Chinese communities. Today, ethnic 
Chinese control as much as 60% of private businesses including the country’s four major 
airlines and almost all banks, hotels, shopping malls and major conglomerates.
130
 Of the 
fifteen Filipino billionaires listed by Forbes Magazine for 2012,
131
 nine are of pure 
Chinese descent while another three are Chinese mestizos with Chinese surnames but of 
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129  The Philippines faithfully positioned itself behind the United States in the latter’s war against 
communism, to the point of sending troops during the Korean War and the Vietnam War while China 
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in recognizing Taiwan. Dagdag, supra note 123, at 42-43.  
 
130  AMY CHUA, WORLD ON FIRE: HOW EXPORTING FREE MARKET DEMOCRACY BREEDS ETHNIC 
HATRED AND GLOBAL INSTABILITY 3 (2004). 
 






 The Chinese have figured so prominently in Philippine economic and 
social history such that it is widely acknowledged that the Philippines would have been 





 The Chinese certainly brought with them their patriarchal household dynamics.  A 
good number of them were already married in China but they did not hesitate to have 
additional wives or concubines in the Philippines because polygamy was an accepted 
practice in their country of origin.  As a matter of fact, concubines were considered status 




Nonetheless, women in Chinese merchant families played a significant economic 
role in building the family enterprise, whether as daughters, wives or mothers.  The 
Filipino wife or concubine of a wealthy Chinese oftentimes participated in the family 
business, had her own businesses, or when widowed, took over her husband’s businesses. 
Interestingly, among the most important duties of a wife was to bear sons to carry on the 
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Young sons were sent to the best schools that allowed their families to collect 
“symbolic capital,” a practice that could be traced to the accumulation of degrees or ranks 
in imperial and republican China.  On the other hand, earning college degrees was not as 
important for daughters as it was for their brothers. Daughters were schooled only to the 
extent that would make them effective employees of the family business and attractive 
marriage partners for sons of wealthy families.  Most of these are marriages arranged by 




 Along the same vein, inheritance is divided only among the sons, with the eldest 
usually receiving a bigger share because he was expected to replace the deceased as the 
head of the family as well as of the business empire.  Daughters did not receive any rights 
to the inheritance since they would eventually marry out and live with their husbands 
who should provide for their needs. They did receive, however, valuable assets to serve 




The extended patriarchal household usually accommodates temporary visits of the 
husband’s other wife, mother, sons or other relatives from China. It is not uncommon for 
them to send for, or when returning from China, bring back with them a son, nephew or 
other young male relatives who would then be trained as agents or helpers in the business.  
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ANTHROPOLOGICAL Q. 258, 263 (October 1976). 
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Another usual addition to the household was a mui-tsai,
138
 a young girl from 
China for use either as a servant or as a concubine. Her role was to help the family, and 
as she grew older, she could assume the role of governess of the house. These girls 
seldom married and spent their lives completely devoted to the family that brought them 




 Repression of women was commonplace in China and a good part of it was 
brought to Philippine shores.  The following is an excerpt from an article entitled 
“Characteristic Traits of the Chinese People” -    
 
“The Chinese woman was not veiled, but, as a practice, she 
was kept indoors most of the time after she reached the age 
of twelve.  From then on, her contact with youth of the 
opposite sex was reduced to the minimum.  Most of the time, 
she stayed in the inner court of the house where she was 
taught to cook and do needlework, and learned all the rules 
and regulations governing wives and daughters-in-law.  
Once married, she must bend all her efforts to serve her 
parents-in-law and her husband… In her husband’s home, 
the Chinese woman must use a soft voice and speak in few 
words.  She could not be loud and vociferous without being 
regarded as coarse and ill-bred.  According to old 
regulations, talkativeness on her part constituted a good 
cause for divorce.  She must strive to maintain her 
equanimity when her husband took a concubine into the 
house to live with him.  While her husband was more or 
less free to seek sensuous pleasure elsewhere, she must 
keep her chastity by all means.  She must be faithful not 
only when he was alive, but also after his death.  If she was 
a young widow with a son, the social pressure brought to 
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2. The Muslim Traders and Clerics Who Brought Islam to Mindanao  
 
The Islamization of Southern Philippines was estimated to have commenced in 
the 13
th
 century by Muslim traders who got interested not only in the thriving commerce 
in Southeast Asia but in propagating the Islamic faith as well through religious missions.  
With no intention to conquer territories or exploit the native inhabitants, they settled and 
intermarried with the locals thereby sowing the beginnings of the Muslim communities in 
the region now known as Mindanao.
141
   
 
At the beginning of the 15
th
 century, a Muslim prince from the island of Sumatra 
in Indonesia by the name of Rajah Baguinda came to Sulu, introducing political element 
into the Islamization process. Rajah Baguinda was succeeded by his son-in-law, Abu 
Bakr, who established the Sultanate of Sulu with himself as the first sultan. The spread of 
Islam to the nearby provinces of Cotabato and Lanao likewise reached greater heights 
with the coming of another foreign prince, Sharif Kabungsuan,
142
 who undertook 
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At the time of Spain’s arrival by the middle of the 16
th
 century, prosperous 
Muslim sultanates were already in place in Mindanao.  The sultan served as both political 
and religious leader and the protector and defender of Islam.
 
The attempts of the Spanish 
colonizers to subjugate the Muslims, whom they referred to as the Moros,
144
 had been 
unsuccessful despite almost four hundred years of governing the rest of the Philippines.  
The Muslims were outraged by Spain’s insistence on Christianity as the only true religion 
which implied that Islam revolved around false beliefs thus making them more 
determined to fight the holy war (jihad). The Islamic faith stirred in them the ideal of a 
single nation (bangsa tunggal), described in the Holy Qur’an as the ummah characterized 





While Spain’s policy was one of outright subjugation, the Americans who came 
later desired a more liberal integration of the Muslim communities with the rest of the 
future Philippine Republic.  In 1899, the United States entered into an agreement with the 
Sultanate of Sulu, known as the Bates Agreement, which defined the status of the 
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sultanate as a protected sovereignty under the United States.
146
  The Muslims were 
delighted for they were not interested in the Philippine nationalist movement that 
demanded independence from the Americans.  Instead, they petitioned the United States 
to keep Muslim provinces separate from the new republican entity.  The United States, 
however, declined their plea and deemed it proper to include them in the Commonwealth 




At present, the 1987 Philippine Constitution has created the Autonomous Region 
of Muslim Mindanao. Nonetheless, the Muslim Filipinos’ struggle for self-determination, 
expressed by some through open rebellion, remains to this very day. 
 
Among the unique privileges enjoyed by Muslim communities in Mindanao is the 
use of their own personal and family laws
148
 that likewise teem with paternalist principles 
resulting from religious influence.   
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Foremost among these is the rule that allows Muslim men to have more than one 
wife, but not more than four at a time, provided he can deal with them with equal 




It is the husband’s right to fix the residence of the family and the wife can only 
seek to be exempted from the obligation of living with him upon the order of a competent 
court.
150
  On the other hand, it is the duty of the wife to manage the affairs of the 
household.
151
   
 
The property regime of the spouses is one of complete separation of property
152
 
although the husband is obliged to support his wife and children.
153
 Thus, the wife retains 
ownership and administration of her exclusive property but she is not allowed to acquire 
any property by gratuitous title without her husband's consent except when the gifts are 
given by her immediate relatives.  She also needs to secure her husband’s consent if she 
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The father and the mother jointly exercise parental authority over their legitimate 
and acknowledged children but in case of disagreement, the father's decision shall prevail 
unless there is a judicial order to the contrary.
155
 The father is the legal administrator of 
the property of children under parental authority and only in his absence can the mother 
step in to perform such duty.
156
 The care and custody of children below seven years of 




A husband may divorce his wife simply by repudiating her (talaq) or by making a 
vow to abstain from any carnal relations with her (ila).  He may also injuriously 
assimilate his wife to any of his relatives within the prohibited degrees of marriage
158
 
(zihar) or divorce her on the ground of adultery (li’an).  The wife, on the other hand, may 
repudiate her husband only if he has delegated such right to her at the time of the 
celebration of marriage or thereafter (tafwid). Otherwise, she would need to petition the 
court for a divorce decree and offer to return or renounce her dower or to pay any other 
lawful consideration for her release from the marriage bond (khul’).  She may also 
petition the court for divorce (faskh) in case her husband (a) failed to provide support for 
the family, (b) is convicted by final judgment sentencing him to imprisonment for at least 
one year, (c) failed to perform his marital obligations, (d) is impotent, (e) is afflicted with 
                                                             
155  Id. at Art. 71. 
 
156  Id. at Art. 75. 
 
157  Id. at Art. 78. In the absence of the mother, care and custody shall devolve upon the maternal 
grandmother, the paternal grandmother, the sister and aunts and only in their default shall it devolve upon 
the father and the nearest paternal relatives.  
 
158  A serious insult proffered by a husband upon his wife which likens the latter to a female kin with 
which he is prohibited to have romantic relations, such as uttering the following statement: “You are for me 
as untouchable as the back of my mother.” 
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insanity or an incurable disease that makes continuance of the marriage relationship 
injurious to the family, or (f) treated her with unusual cruelty, and (g) due to any other 




 Under the rules on succession, a surviving son is entitled to double the share of a 
surviving daughter.
160
  Similarly a brother inherits double the share of a sister.
161
  In the 
absence of descendants, a husband who survives his wife is entitled to one-half of her 





 A final point worthy of inclusion in this section is the practice of female 
circumcision among Muslim tribes in Mindanao.
163
 Although the most recent Progress 
Report of the World Health Organization on the declining prevalence of female genital 
mutilation around the world does not mention any case from the Philippines,
164
 there 
exists a relatively recent account of the practice among the Yakan tribe of Basilan.  The 
ritual of pag-islam,
165
 which involved scraping of the labia majora that causes tolerable 
                                                             
159  Supra note 148, at Arts. 42-52. 
 
160
  Id. at Art. 117. 
 
161  Id. at Art. 122. 
 
162
  Id. at Art. 111-112. 
 
163  OLAYINKA KOSO-THOMAS, THE CIRCUMCISION OF WOMEN, A STRATEGY FOR ERADICATION 17 
(1987).  See also Julian E. Dacanay, Jr., Badjao, 13 PHIL. STUDIES 43, 55 (1965).  
 
164  World Health Organization, An Update on WHO’s Work on Female Genital Mutilation (2011) 
available at http://www.who. int/ reproductivehealth/publications/fgm/rhr_11_18/en/index.html. 
 
165  In a much earlier account, the term mag-islam was used to refer to male circumcision while female 
circumcision was referred to as mag-sunat.  J. Franklin Ewing, Some Rites of Passage Among the Tawsug 
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pain of the vulva,
166
 is believed to be a cleansing rite that prepares young Muslim girls 
for adult responsibilities including marriage.  It is further believed that the practice will 
give them dignity and honor and will enable them to pray and read the Holy Qur’an in the 
proper fashion.  Finally, it is believed to be in accordance with the way the prophet 




3. The Japanese Occupation During the Second World War 
 
 The Filipinos were eagerly awaiting their promised independence from the United 
States when Japanese forces attacked Manila in 1941.  The next three years of Japanese 
ruthlessness proved worse than four centuries of Spanish rule.
168 
Japan claimed to desire 
the establishment of an “Asia for the Asians” by eradicating American and European 
stranglehold in Asia. It promised “genuine” Philippine independence provided the 
                                                                                                                                                                                     
of the Philippines, 31 ANTHROPOLOGICAL Q. 33, 37 (April 1958). 
 
166  The World Health Organization classifies this kind of female genital mutilation as Type IV 
Unclassified which includes pricking, piercing or incision of the clitoris and/or labia; stretching of the 
clitoris and/or labia; cauterization by burning of the clitoris and surrounding tissues; scraping of the vaginal 
orifice (angurya cuts) or cutting of the vagina (gishiri cuts); introduction of corrosive substances into the 
vagina to cause bleeding, or herbs into the vagina for the purposes of tightening or narrowing it; and any 
other procedure that falls under the definition of female genital mutilation given above. World Health 
Organization, Eliminating Female Genital Mutilation, An Interagency Statement (2008) available at 
http://www.who.int/reproductivehealth/publications/fgm/9789241596442/en/index.html. 
 
167  Sittinurussamsi A. Calsalin, Female Circumcision Among Yakan in Basilan, Philippines (April 
2008) (unpublished M.P.H. thesis, Ateneo de Zamboanga University) available at http://som.adzu.edu.ph/ 
research/pdf/2008-06-25-135433casalin,s..pdf. 
 
168  The cruelty of the Japanese soldiers kept the Filipinos in great fear.  Everyone dreaded the hour 
when he would be arrested and tortured for no reason at all.  Men, women and children were slapped for 
failing to bow properly before Japanese sentries, for not bringing their residence certificates with them, for 
failing to understand the new language, or for simply having a face the Japanese did not like. The more 
unfortunate ones met their cruel death with the thrust of a bayonet or the swing of a samurai.  AGONCILLO & 
ALFONSO, supra note 49, at 471.  See also RAY C. HUNT & BERNARD NORLING, BEHIND JAPANESE LINES: 
AN AMERICAN GUERILLA IN THE PHILIPPINES 136 (1986). 
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Filipinos cooperated and recognized Japan’s program of creating the Greater East Asia 
Co-Prosperity Sphere.
169
 The Japanese did not only control politics and economics during 
the war years, they likewise prepared a cultural and educational plan to remold the 
Filipinos’ way of thinking which they believed to have lost its Asian identity because of 
Western colonizers.
170
 Japan advocated the home as woman’s place, and motherhood as 
the highest virtue
171
 but this pretentious protection proved empty for the Japanese 
committed the most atrocious crimes against countless Filipino women
172
 who were 
imprisoned and raped in military brothels sanctioned by the Japanese government to 




 When American forces led by Gen. Douglas MacArthur returned in 1944, Japan 
did not surrender their last stronghold in Manila without first venting their wrath on the 
Filipinos,
174
 leaving over one hundred thousand civilians killed.
175
  
                                                             
169  Motoe Terami-Wada, War on the Cultural Front in 7 KASAYSAYAN – THE STORY OF THE FILIPINO 
PEOPLE 246 (Gina Apostol ed., 1998). 
 
170  Ricardo T. Jose, Reshaping the Filipino Mind in 7 KASAYSAYAN – THE STORY OF THE FILIPINO 
PEOPLE 221 (Gina Apostol ed., 1998).  
 
171  Terami-Wada, supra note 169, at 247. 
 
172  Many of these women were in their teens, abducted from their homes and brought to the “comfort 
stations” where they were beaten and tortured and repeatedly raped by Japanese officers and soldiers, for as 
many as thirty times each day. Ma. Ceres P. Doyo, Anything but Comfort, in 7 KASAYSAYAN – THE STORY 
OF THE FILIPINO PEOPLE 110-111 (Gina Apostol ed., 1998).  
 
173  As many as 200,000 women and girls, some as young as twelve years of age, were victimized by 
the Japanese Army’s system of sexual slavery.  Some of the enslaved women’s acknowledged nationalities 
include Korean, Taiwanese, Filipina, Chinese, Indonesian, Burmese, Dutch and Japanese.  See Christine J. 
Hung, For Those Who Had No Voice: The Multi-Faceted Fight for Redress by and for the “Comfort 
Women”, 15 ASIAN AM. L. J. 177, 183 (2008). 
 
174  Massacres were committed at every conceivable place – in churches, schools, hospitals, and 
private residences. People were rounded up in buildings, grenades tossed in, and fires started while fleeing 





While gender relations during pre-colonial times were not completely egalitarian 
in all respects, it cannot be denied that women exercised some measure of autonomy in 
some important spheres.  To begin with, women played significant economic roles in the 
community in general and in the household in particular. They did not rely on men for 
survival.  They were, instead, men’s indispensable partners in production.  Within the 
family, women were valued and their wisdom sought and respected.  They were the 
keepers of the family purse. They had equal rights to community property as well as in 
inheritance. More importantly, they exercised control over their reproductive functions 
although, admittedly, the burden of domestic work remained on their shoulders.  
 
In the political sphere, women were not completely barred from positions of 
power although it is often conditioned on the absence of a male contender or on besting 
the latter.  Political leadership entailed a robust level of masculinity because of the 
prevalence of village wars and women were measured against this yardstick.  
 
It is probably in the religious sphere where women enjoyed the most esteemed 
status as a gender-neutral concept of divinity was complemented by women’s principal 
roles as priestesses, spiritual counselors and healers of the tribe. 
                                                                                                                                                                                     
(2008).  See also Maria Paz Zamora de Mascuñana, A Housewife’s Diary of the War in 10 FILIPINO 
HERITAGE : THE MAKING OF A NATION 2689-2693 (Alfredo Roces ed., 1978). 
 
175  Ricardo T. Jose, Waiting for Victory Joe in 7 KASAYSAYAN – THE STORY OF THE FILIPINO PEOPLE 
295-296 (Gina Apostol ed., 1998). 
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The Western colonial influence, primarily that of Spain, significantly reduced 
these spheres of autonomy into spheres of subordination.  Spain imposed its various laws 
that crippled women’s ability to participate in production, reduced her value in the home, 
and totally removed her place in politics and religion. This was the picture that greeted 
the Americans who saw the Filipinos as their little brown brothers who needed to be 
educated, protected and prepared to stand on their own. Hence, while the Americans 
introduced concepts of liberty and equality, they remained consumed with their role as 
protectors of the Filipinos. 
 
A sprinkling of Eastern traditional influences likewise contributed to some extent 
in the subordination of Filipino women, particularly, in their domestic roles as wives and 
mothers.  The Chinese merchants who figured prominently in Philippine commerce and 
industry across centuries of various historical eras brought with them peculiar patriarchal 
household dynamics.  Similarly, the Muslim traders and clerics from Indonesia and 
Malaysia greatly affected the domestic roles of women in Southern Philippines.  They 
have in fact managed to secure the application of their own personal and family laws 
according to Islamic traditions independent of the rest of the country.  Finally, the 
reverence that the Japanese have placed on motherhood stood in vivid contrast with the 
countless crimes of rape and similar atrocities that they committed against the Filipino 
women during the brief but horrible years of the Second World War.   
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In sum, the unique combination of Western and Eastern influences collectively 
eroded what started out as a relatively egalitarian, though admittedly primitive, Philippine 
society. The following chapter is a survey of present day paternalist laws and 


























The Philippine Constitution highlights a Bill of Rights that enshrines a guaranty 
of equality closely patterned after the equal protection clause of the Fourteenth 
Amendment of the United States Constitution - 
 
“No person shall be deprived of life, liberty or 
property without due process of law, nor shall any person 




 From the outset, the Philippine Constitution employs a formal approach to 
equality as can be seen in its broad and general invocation of equal protection cited above. 
The Constitution further mandates the State to ensure the “fundamental equality before 
the law of women and men”,
177
 and, in the field of labor, the same approach is seen in the 
mandate to promote “equality of employment opportunities for all”.
178
   
 
                                                             
176  CONST., art. III, sec. 1 (Phil). 
 
177  CONST., art. II, sec. 14 (Phil). 
 
178  CONST., art. XIII, sec. 13 (Phil.). 
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This formal approach to gender equality, however, was not explained precisely as 
such, rather, it was described as “not meant to ignore existing customs and traditions”.
179
 
True enough, the following provision further illuminates the framers’ inclinations -  
 
“The State shall protect working women by 
providing safe and healthful working conditions, taking 
into account their maternal functions, and such facilities 
and opportunities that will enhance their welfare and 





Echoing the Constitution’s special consideration for women’s “maternal 
functions”, the fairly recent Magna Carta of Women passed in 2009 finds itself 
supportive of “equality of opportunity and treatment for all women and men” while at the 
same time requiring “support services and gears to protect women from occupational and 




Similarly, the Philippine Labor Code contains a declaration of basic policy to 
"ensure equal work opportunities regardless of sex, race or creed" but categorized women 
as a "special group" of employees lumped together with minors, househelpers, and 
                                                             
179  The sole source of insight on the deliberations of the Constitutional Convention on this particular 
provision is Joaquin G. Bernas, a Jesuit priest who, for decades, held the position of Dean at a premier 
Catholic law school of the country. Bernas was one of the key personalities in the 1986 Constitutional 
Convention and his published works are highly regarded as authoritative whenever it becomes imperative 
to ascertain the intent of the framers of the Constitution. See JOAQUIN G. BERNAS, THE 1987 
CONSTITUTION: A REVIEWER-PRIMER 22 (1992) and JOAQUIN G. BERNAS, THE 1987 CONSTITUTION OF THE 
REPUBLIC OF THE PHILIPPINES: A COMMENTARY 89 (2003). 
 
180  CONST., art. XIII, sec. 14 (Phil.). 
 
181  MAGNA CARTA OF WOMEN, §22, Rep. Act No. 9710.  
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homeworkers who needed special attention and protection.
182
  Moreover, the Labor 
Code’s anti-discrimination policy in areas such as salaries, fringe benefits, promotion and 
training opportunities, is couched in a language that works solely for the special benefit 
of female employees -  
 
“It shall be unlawful
183
 for any employer to 
discriminate against any woman employee with respect to 
terms and conditions of employment solely on account of 
her sex. The following are acts of discrimination: 
  
(a) Payment of a lesser compensation, including 
wage, salary or other form of remuneration and fringe 
benefits, to a female employee as against a male employee, 
for work of equal value; and 
  
(b) Favoring a male employee over a female 
employee with respect to promotion, training opportunities, 




The otherwise laudable intention of eliminating discrimination between the sexes, 
which could have been couched in a more gender-neutral manner had the Labor Code 
been consistent with its attempt at adopting a formal approach to equality, thus finds 
itself vulnerable at one point, that is, from the treacherous tendency of perpetuating 
gender segregation in valuable employment opportunities as occupations traditionally 
dominated by women, such as those in the field of health and social work, education, 
                                                             
182  LABOR CODE, Art. 3, Pres. Dec. No. 442. 
 
183  Criminal liability is in the form of fine of not less than one thousand pesos nor more than ten 
thousand pesos (roughly equivalent to $25 to $250) or imprisonment of not less than three months nor more 
than three years, or both such fine and imprisonment at the discretion of the court.  A separate action for 
damages and other affirmative reliefs may be instituted independently of the criminal action. 
 
184  LABOR CODE, Art. 133, Pres. Dec. No. 442.   
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retail trade, tourism, domestic services, etc., are not deterred from maintaining their 
preference for female workers. True enough, according to most recent reports available, 
Filipino women greatly outnumber men in the health, social work and education sectors 
while men continue to overwhelmingly dominate their traditional industry strongholds in 




This chapter will discuss how the Philippines struggles to maintain a formal 
approach to equality while at the same time remains burdened by its long tradition of 
paternalism that sends it swinging back and forth from equal treatment to paternalist 
treatment of women, making it difficult to advance to a stage of a more substantive 
approach to equality. The chapter will begin with a discussion of protective labor 
legislation long premised on the view that women’s fragility deserves special treatment.  
This will be followed by a discussion of more contemporary statutes on maternal 
protection, specifically, on maternity leave, breastfeeding breaks, and childcare support.  
It will close with an analysis of the strengths and deficiencies of the foregoing but will 
leave practical recommendations for improvement to a later chapter. 
 
B. Romantic Paternalism in Protective Labor Legislation  
 
Act No. 3071, passed in 1923, was the earliest law regulating the employment of 
women in shops and factories and in various industrial, agricultural and mercantile 
establishments in the Philippines.   The Act prohibits employment of women and children 
                                                             




in dangerous occupations and requires the provision of certain facilities for their use.  To 
begin with, the law declares it unlawful to employ females (or males under fourteen) in 
the mines or in places of labor where explosives are used or manufactured.  No females 
under eighteen (or males under sixteen) may likewise be employed at bars. Women may 
not be employed in factories, shops, and similar industrial and mercantile establishments 
where constant standing is required.  Accordingly, such establishments are required to 
provide seats proper for women and permit them to use said seats during the hours when 
they are free of work, and, during working hours, provided they can perform their duties 
in this position without detriment to efficiency.  Separate and suitable closets and 
lavatories are required to be provided for males and females, and at least one dressing 
room for women and children, but exemptions may be granted to small shops that are 




In 1952, the law was amended by Republic Act No. 679 which set the age 
requirement for working in mines at sixteen for both females and males.  The law 
retained the prohibition on working at bars for women below the age of eighteen, the 
prohibition on working in factories and shops that require constant standing, the 
requirement for separate and suitable toilet rooms and lavatories, and the provision of 
dressing rooms for women and children.  On the other hand, the Act added a new 
prohibition on women working at industrial and mercantile establishments that require 
lifting of heavy objects.  It similarly added a prohibition on women working between the 
                                                             
186  AN ACT TO REGULATE THE EMPLOYMENT OF WOMEN AND CHILDREN IN SHOPS, FACTORIES, 
INDUSTRIAL, AGRICULTURAL AND MERCANTILE ESTABLISHMENTS, AND OTHER PLACE OF LABOR IN THE 
PHILIPPINE ISLANDS, TO PROVIDE PENALTIES FOR VIOLATIONS HEREOF AND FOR OTHER PURPOSES, §§1-2, 
5-6 & 9, Act No. 3071.  
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hours of ten in the evening to six in the morning except in cases of force majeure, or 
when the nature of the work has to do with materials which are subject to rapid 
deterioration and night work is necessary to preserve such materials from loss.  Finally, 
the law imposed on employers the obligation not to discriminate against any woman in 
respect to terms and conditions of employment on account of her sex, and to pay equal 




A good part of the foregoing statutes found their way in the later codification of 
Philippine labor laws. To begin with, the Labor Code contains a mandate to “establish 
standards that will ensure the safety and health of women employees” and, in appropriate 
cases, the Secretary of Labor is authorized to issue regulations requiring employers to –  
 
“(a) Provide seats proper for women and permit 
them to use such seats when they are free from work and 
during working hours, provided they can perform their 
duties in this position without detriment to efficiency; 
 
(b) To establish separate toilet rooms and 
lavatories for men and women and provide at least a 
dressing room for women; 
 
(c) To establish a nursery in the workplace for the 
benefit of the women employees therein; and 
 
(d) To determine appropriate minimum age and 
other standards for retirement or termination in special 





                                                             
187  AN ACT TO REGULATE THE EMPLOYMENT OF WOMEN AND CHILDREN, TO PROVIDE PENALTIES FOR 
VIOLATION HEREOF, AND FOR OTHER PURPOSES, §§7& 9, Rep. Act No. 679. 
 
188  LABOR CODE, Art. 132, Pres. Dec. No. 442. 
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It is not difficult to see how the Labor Code swings like a pendulum, from the 
paternalist view that women are too fragile they must be given special seats, to the 
requirement for separate toilet rooms and lavatories reminiscent of the “separate but 
equal” principle, to a bland attempt at substantive equality as seen in the attempt to 
establish nurseries, betrayed by the very reason for their creation, that is, for the sole 
benefit of women employees thereby perpetuating the stereotype that mothers are the 
primary caregivers in the family, and, finally, to a totally hedonistic view of women in 
special occupations like flight attendants
189
 who apparently need to be within an 
appropriate age range for no apparent reason except physical attractiveness, relegating 
them to sexual symbols. 
 
                                                             
189  This provision allowing special standards for retirement in select occupations such as flight 
attendants had brought women more harm than good in the case of Halagueña v. Philippine Airlines, Inc., 
602 SCRA 297 (2009), a protracted legal battle involving the country’s premier airline company and one of 
its labor unions.   
 
 In the collective bargaining agreement entered into by Philippine Airlines with the Flight 
Attendants and Stewards Association of the Philippines for the years 2000-2005, a provision for 
compulsory retirement was fixed at age fifty-five for female flight attendants and sixty for male stewards 
and pursers.  The validity of this provision was challenged by the affected flight attendants before the 
Regional Trial Court of Makati.  Philippine Airlines objected to the court’s assumption of jurisdiction on 
the ground that the matter involved a labor-management dispute cognizable by the National Labor 
Relations Commission and not by the regular courts. The issue eventually reached the Supreme Court 
which upheld the jurisdiction of the Regional Trial Court but refused to rule on the validity of the 
questioned provision.   
 
The determination of whether or not the questioned provision discriminated against women was, 
according to the Supreme Court, a question of fact, not a question of law, that requires a full-blown trial 
where presentation of evidence is necessary to determine whether the constitution, statutes and treatises are 
violated thereby.  Not being a trier of facts, the Supreme Court remanded the case to the Regional Trial 
Court for further deliberation.  The Regional Trial Court eventually ruled in favor of the flight attendants 
but the case has been appealed by Philippine Airlines to the Court of Appeals where it is presently pending. 
 
 Despite a clearly discriminatory provision staring on its face, the Supreme Court decided that it is 
still necessary to gather evidence and determine from background circumstances whether or not flight 
attendants are disadvantaged by an earlier compulsory retirement age. Much like the Labor Code, the 
Supreme Court has kept open the possibility that the peculiar nature of the job of flight attendants may 
justify their oppression.  What else could such peculiarity refer to but physical attractiveness that may wane 
with age, a clearly chauvinist standard. 
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The most restrictive measure retained in the Labor Code is the prohibition on 
night work
190
 justified by exceedingly paternalist ideals -  
 
“Night work has almost invariably been looked 
upon with disfavor... because of the excessive strain 
involved, especially for women and young persons… 
women on continuous night work are likely to perform 
domestic duties, and this added strain undoubtedly 
accounts for the poorer results of their industrial 
activities…A moral argument against night work in the 
case of women is that the night shift forces the workers to 




For almost four decades since the enactment of the Philippine Labor Code in 1974, 
women were prohibited from performing night work, subject only to a handful of 
exemptions.
192
 It was not until the end of 2011 that the prohibition was finally repealed 
                                                             
190  Article 130 of the Philippine Labor Code provides that no woman, regardless of age, shall be 
employed or permitted or suffered to work, with or without compensation: 
a. In any industrial undertaking or branch thereof between ten o’clock at night and six o’clock in the 
morning of the following day; or 
b. In any commercial or non-industrial undertaking or branch thereof, other than agricultural, 
between midnight and six o’clock in the morning of the following day; or 
c. In any agricultural undertaking at nighttime unless she is given a period of rest of not less than 
nine (9) consecutive hours. 
 
191  The Shell Company of the Philippine Islands, Ltd. v. National Labor Union, 81 Phil. 315 (1948). 
 
192  The following exemptions are provided in Article 131 of the Labor Code -  
 
a. In cases of actual or impending emergencies caused by serious accident, fire, flood, typhoon, 
earthquake, epidemic or other disasters or calamity, to prevent loss of life or property, or in cases 
of force majeure or imminent danger to public safety;  
b. In case of urgent work to be performed on machineries, equipment or installation, to avoid serious 
loss which the employer would otherwise suffer; 
c. Where the work is necessary to prevent serious loss of perishable goods; 
d. Where the woman employee holds a responsible position of managerial or technical nature, or 
where the woman employee has been engaged to provide health and welfare services; 
e. Where the nature of the work requires the manual skill and dexterity of women workers and the 
same cannot be performed with equal efficiency by male workers;  
f. Where the women employees are immediate members of the family operating the establishment or 
undertaking; and 
g. Under other analogous cases exempted by the Secretary of Labor and Employment in appropriate 
regulations. 
 86 
by Republic Act No. 10151, thanks to the booming call-center industry that lobbied for 
the change in order to provide jobs for thousands of young Filipinos.
193
 Moreover, the 
new law requires accommodation, not outright prohibition, for pregnant workers assigned 




 shall be taken to ensure that an 
alternative to night work is available to women workers 
who would otherwise be called upon to perform such work: 
 
 (a) Before and after childbirth, for a period of at 
least sixteen (16) weeks, which shall be divided between the 
time before and after childbirth; 
 
(b) For additional periods, in respect of which a 
medical certificate
195
 is produced stating that said 
additional periods are necessary for the health of the 
mother or child: 
 
(1.) During pregnancy; 
 
(2.) During a specified time beyond the period, after 
childbirth is fixed pursuant to subparagraph (a) above, the 
length of which shall be determined by the Department of 




                                                             
193 For the past decade, the Philippines had been one of the most attractive countries for business 
outsource processing and, in 2011, became the largest call center operator in the world, besting India.  The 
booming industry operates on a 24-hour basis to cater to the needs of clients from all over the globe and 
employs about 350,000 workers, mostly fresh college graduates. The night work prohibition was repealed 
primarily due to the government’s all out support for the industry which earned $6.3 billion in 2010 and is 
projected to earn additional 15% to 20% each year.  Prior to the repeal of the prohibition, call centers 
needed to secure exemption orders from the Department of Labor before they can hire female employees, 
an inconvenience that is now removed by the new law.  Call centers also create promising businesses that 
cater to the needs of its employees such as restaurants, recreation centers and transportation services, hence, 
the government’s desire to further develop its economic potentials.  See  Michelle Yun & Kathy Chu, 
Philippines Passes India in Call-Center Jobs, U.S.A. TODAY, Jan. 9, 2011,  http://usatoday30. 
usatoday.com/money/world/2011-01-10-callcenters10_CV_N.htm. 
 
194  The only practicable measure suggested by the statute is transfer to day work where possible.  
 
195  Pregnant women and nursing mothers may be allowed to work at night only if a competent 
physician, other than the company physician, shall certify their fitness to render night work, and specify, in 
the case of pregnant employees, the period of the pregnancy that they can safely work. 
 
196
  LABOR CODE, Art.158, Pres. Dec. No. 442.  
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During the periods referred to in the above provision, the accommodated female 
night worker may not be terminated except for just or authorized causes that are not 
connected with pregnancy, childbirth and childcare responsibilities.  She is also protected 
from loss of benefits relative to her status, seniority, and access to promotion, which may 




Finally, while the prohibition on various occupations deemed too dangerous for 
women have been removed, the same protective attitude remains when they seek 
employment overseas. The inadequacy of employment opportunities in the Philippines 
has led to large-scale overseas migration of Filipino workers starting in the 1970’s.
198
 
Though initially dominated by male seafarers and skilled construction workers, female 
migrant workers, mostly in the entertainment industry, in domestic services and in health 
care industries, did not trail far behind and, in recent years, have already reached almost 
equal numbers with men. To protect the rights and promote the welfare of migrant 
workers and their families, the Philippine legislature enacted the Philippine Migrant 
Workers and Overseas Filipinos Act. The most significant provision of the said statute for 
the protection of female migrant workers is phrased in the following wise -  
 
                                                             
197  Id. 
 
198  Filipino workers have migrated to the United States much earlier but such was considered internal 
migration since the Philippines was then an American colony, hence, its people were considered American 
nationals, though not citizens.  The first ones were hired in sugarcane and pineapple plantations in Hawaii 
in 1906, followed shortly by the hiring of more agricultural workers in California, Washington, and 
Oregon, and in the salmon canneries of Alaska.   
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“The State affirms the fundamental equality before 
the law of women and men and the significant role of 
women in nation building. Recognizing the contribution of 
overseas migrant women workers and their particular 
vulnerabilities, the State shall apply gender sensitive 
criteria in the formulation and implementation of policies 
and programs affecting migrant workers and the 






Gender sensitivity, however, was defined in an interesting manner in the case of 
Philippine Association of Service Exporters, Inc. v. Drilon
200
 where the Supreme Court 
upheld the constitutionality of an administrative order issued by the Department of Labor 
and Employment that temporarily prohibited Filipino women from deployment as 
overseas domestic workers but without similarly limiting the ability of Filipino men to 
seek employment in foreign countries. In deciding the issue, the Supreme Court took 
judicial notice of the - 
 
“unhappy plight that has befallen our female labor 
force abroad, especially domestic servants, amid 
exploitative working conditions marked by, in not a few 
cases, physical and personal abuse. The sordid tales of 
maltreatment suffered by migrant Filipina workers, even 
rape and various forms of torture, confirmed by testimonies 
of returning workers, are compelling motives for urgent 
Government action. As precisely the caretaker of 
Constitutional rights, the Court is called upon to protect 
victims of exploitation. In fulfilling that duty, the Court 




                                                             
199  PHILIPPINE MIGRANT WORKERS AND OVERSEAS FILIPINOS ACT, §1(d), Rep. Act No. 8042. 
 
200  163 SCRA 386 (1988). 
 
201  Id. at 392-393. 
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The Supreme Court noted that the same could not be said of Filipino men working 
abroad as there was no evidence that they have been afflicted with the same predicament, 
hence, there was no need for the Government to act similarly with respect to them. In the 
midst of the “terrible mistreatment Filipina workers have suffered abroad”, the Court had 
no doubt that “a ban on deployment will be for their own good and welfare.”
202
  Knowing 
only too well that this conclusion will draw vigorous criticisms, the Philippine Supreme 
Court justified its opinion as follows:  
 
“[t]he Court, of course, is not impressing some 
male chauvinistic notion that men are superior to women. 
What the Court is saying is that it was largely a matter of 
evidence (that women domestic workers are being ill-
treated abroad in massive instances) and not upon some 
fanciful or arbitrary yardstick that the Government acted in 
this case. It is evidence capable indeed of unquestionable 
demonstration and evidence this Court accepts. The Court 
cannot, however, say the same thing as far as men are 
concerned. There is simply no evidence to justify such an 
inference. Suffice it to state, then, that insofar as 
classifications are concerned, this Court is content that 
distinctions are borne by the evidence. Discrimination in 





The rationale for this 1988 piece of jurisprudence still animates current policies of 
the Philippine Overseas Employment Administration
204
 of prioritizing the deployment of 
                                                             
202  Id. at 394. 
 
203 The Court employed the rational basis test and ruled that "equality before the law" under the 
Constitution does not import a perfect identity of rights among all men and women. It admits of 
classifications, provided that (1) such classifications rest on substantial distinctions; (2) they are germane to 
the purposes of the law; (3) they are not confined to existing conditions; and (4) they apply equally to all 
members of the same class.  
 
204  The Philippine Overseas Employment Administration is the government regulatory agency tasked 
to promote the recruitment and deployment of Filipino migrant workers and protect their rights overseas. 
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male overseas Filipino workers and reversing the trend for female workers to avoid cases 
of abuse and reduce the social costs of labor migration which, it believes, can be achieved 
if more fathers than mothers landed jobs overseas.  The administrative agency further 
emphasized that mothers should stay in the country to “take care of their brood” and not 




While it may be true that some female overseas workers have been subjected to 
abuse by their employers and the State is justified in seeking to prevent similar cases 
from happening in the future, there are countless Filipino women who have found 
satisfactory and rewarding employment abroad that uplifted their economic status as well 
as that of their families, not to mention, that of the country. Simply put, the sad 
experience is not shared by all female overseas workers, hence, a sweeping generalization 
could not be made without infringing on the liberties of other women not similarly 
situated.  Indeed, the constitutional guaranty of liberty, which includes the liberty to 
travel, seek employment, and pursue personal growth and development, is undeniably an 
individual right that should not be unduly restrained by statistical generalizations that 
may be true for some but not for all.  Moreover, by deciding the way it did, the Supreme 
Court extended its stamp of approval to the female stereotype of fragility and 
vulnerability as opposed to men who are perceived as naturally endowed with adequate 
ability to guard their own safety. Certainly, such ruling does not constitute good 
precedent for future cases. 
 
                                                             




C. On Maternity Leave and Breastfeeding Policies 
 
Act No. 3071 also provided the first maternity leave benefit for female employees.  
The maternity leave was in the nature of a vacation leave with pay for a period of thirty 
days before and thirty days after confinement.  The Act further provides a guaranty that 
said employee shall not be discharged without just cause but the penalty is quite lax - 




Republic Act No. 679 increased the paid vacation leave to six weeks prior to 
expected date of delivery and another eight weeks after normal delivery or miscarriage 
but set a ceiling on the rate of pay to sixty per cent of the employee’s regular or average 
weekly wages. The vacation may be extended without pay on account of illness 
medically certified to arise out of the pregnancy or delivery or miscarriage rendering the 
woman unfit for work. The law further required employers to allow women workers 
nursing breaks of at least half hour twice a day to nurse a child. Moreover, every 
employer having at least fifteen married women in his employ was required to establish 
an adequate nursery near the place of work where they may leave their children, said 




                                                             
206 AN ACT TO REGULATE THE EMPLOYMENT OF WOMEN AND CHILDREN IN SHOPS, FACTORIES, 
INDUSTRIAL, AGRICULTURAL AND MERCANTILE ESTABLISHMENTS, AND OTHER PLACE OF LABOR IN THE 
PHILIPPINE ISLANDS, TO PROVIDE PENALTIES FOR VIOLATIONS HEREOF AND FOR OTHER PURPOSES, §13, 
Act No. 3071.  
 
207  AN ACT TO REGULATE THE EMPLOYMENT OF WOMEN AND CHILDREN, TO PROVIDE PENALTIES FOR 
VIOLATION HEREOF, AND FOR OTHER PURPOSES, §8, Rep. Act No. 679. 
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Republic Act No. 679 also prohibits the discharge of any woman for the purpose 
of preventing such woman from enjoying the benefits of the law or to discharge such 
woman while on leave on account of her pregnancy or confinement. It is likewise 
unlawful for any employer to discharge any woman for having filed a complaint or to 
discharge such woman or other employee who has given testimony or is about to give 




The foregoing laws have given way to the Social Security System created for 
employees in the private sector that includes, among other benefits, income replacement 
for female employees on maternity leave. At present, this benefit provides for 100% 
salary replacement up to a cap of five hundred pesos
209
 per day for a period of sixty days 
for a female member who undergoes normal childbirth and seventy-eight days in case of 
caesarian delivery provided she has paid at least three monthly contributions in the 
twelve-month period immediately preceding the semester of childbirth.  The benefit 
covers the first four deliveries or miscarriages of a female member regardless of civil 
status.
210
  The Labor Code also declares it unlawful for an employer to discharge a female 
employee on account of pregnancy, or while on leave or in confinement due to pregnancy, 




                                                             
208  Id. at §12.  
 
209  At the present conversion rate of roughly P40 = $1, this would amount to a measly $12.50 per day. 
The minimum wage in Metro Manila is currently pegged at $9.50 per day. 
 
210  SOCIAL SECURITY ACT OF 1997, §14-A, Rep. Act No. 8282.  
 
211  LABOR CODE, Art. 135, Pres. Dec. No. 442. It is likewise unlawful for an employer to require as a 
condition of employment or continuation of employment that a woman employee shall not get married, or 
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On the other hand, the maternity benefit for women employed in government 
service covers a period of sixty days with full pay for female employees who have 
rendered an aggregate of two (2) or more years of service, half pay for those who have 
rendered less than one (1) year of service, and a pro-rated computation for those with 
tenure falling somewhere in between.  The benefit may be availed in every instance of 




These maternity leave benefits are complemented by very modest subsidy 
provided by the national health insurance system to cover medical and hospital expenses 
up to eight thousand pesos (approximately $200.00) for normal spontaneous delivery and 
up to nineteen thousand pesos (approximately $475.00) for caesarian delivery. Hospital 





In line with this special attention for the health of newborns, the establishment of 
lactation stations in all public and private enterprises was required by a recent statute 
aimed at promoting breastfeeding. Said lactation stations should not be located in toilets 
and should be equipped with necessary facilities, such as a lavatory for hand-washing, 
                                                                                                                                                                                     
to stipulate expressly or tacitly that upon getting married, a woman employee shall be deemed resigned or 
separated, or to actually dismiss, discharge, discriminate or otherwise prejudice a woman employee merely 
by reason of her marriage. Id. at Art. 134.  
 
212  Omnibus Civil Service Rules and Regulations, §11, Rule XVI, Resolution No. 91-1631 dated 
December 27, 1991, Civil Service Commission.  
 
213  Philippine Health Insurance Corporation Circulars Nos. 011-2011 and 011-B-2011. 
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refrigeration or appropriate cooling facilities for storing expressed breast milk, electrical 
outlets for breast pumps, a small table and comfortable seats. Nursing employees are 
granted lactation breaks with full pay up to a total of forty minutes for every eight-hour 




While the special treatment accorded by Philippine statutes to pregnancy and 
motherhood is beneficial to women and families in general, the very negligible 
counterpart for fathers is unfortunate. For the longest time, Philippine society had 
assumed that parenting is purely a mother’s obligation.  It was only in 1996 that the 
Paternity Leave Act was passed into law granting married male employees in the private 
and public sector a paternity leave of seven days with full pay for the first four deliveries 
or miscarriages of the legitimate spouse with whom they are cohabiting.
215
 Aside from 
the fact that this limited period of seven days is so inadequate if the intention is really for 
the father and mother to share in the joys and pains of parenthood, it is likewise of no use 
to couples in intimate relationships who have decided not to contract marriage for various 
reasons, none of which is within the province of any legislature to condemn.  This 
limitation to legitimately married fathers makes an unfair suggestion that women who get 
pregnant out of wedlock do not deserve to be helped by their partners when their child is 
born, a misogynist view that such women are inevitably unchaste and must be punished.  
It likewise seems to suggest that illegitimate children do not deserve to be taken care of 
                                                             
214  EXPANDED BREASTFEEDING PROMOTION ACT OF 2009, §12, Rep. Act No. 10028. 
 
215  PATERNITY LEAVE ACT OF 1996, §2, Rep. Act No. 8187. 
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by their fathers who are encouraged by the law towards irresponsibility, again, a 
deplorable policy. 
 
Similarly, there is a special leave benefit for women’s reproductive health but 
none for men.  The leave runs for a duration of two months with full pay available to a 
female employee who needs to undergo surgery caused by gynecological disorders
216
 
provided that she has rendered continuous aggregate employment service of at least six (6) 
months for the past twelve months.
217
 The national health insurance system likewise 
subsidizes these procedures in varying amounts ranging from eleven thousand to thirty 




Interestingly, the Labor Code likewise requires establishments that employ 200 
workers or more to “provide free family planning services to their employees which shall 
include, but not be limited to, the application or use of contraceptive pills and intrauterine 
devices”, with obvious focus on women. It further mandates the Department of Labor and 
Employment to “develop and prescribe incentive bonus schemes to encourage family 
planning among female workers in any establishment or enterprise”, as if responsible 




                                                             
216  Gynecological surgeries are deemed to include, but are not limited to, dilation and curettage, 
hysterectomy, ovariectomy, and mastectomy.  See Philippine Commission on Women, Implementing Rules 
and Regulations of the Magna Carta of Women, § 7-M.  
 
217  MAGNA CARTA OF WOMEN, §18, Rep. Act No. 9710.  
 
218  Philippine Health Insurance Corporation Circular No. 011-B-2011. 
 
219  LABOR CODE, Art. 132, Pres. Dec. No. 442.   
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D. On Childcare Support 
 
Government support for child care is very nominal as this is considered within the 
private realm of the home, a domestic issue better left for the husband and wife to resolve, 
typically resulting in the concentration of parenting duties on the latter instead of an 
equitable division between the two. When working wives need help in their childcare 
duties, they turn to other women in the family - mothers, aunts, sisters, cousins, or older 
daughters - or, even outside the family - female neighbors and friends, or hired househelp 
- instead of soliciting the assistance of their husbands, sometimes to keep the peace, 




The creation of a day care center in every barangay
221
 was first decreed in 1978 
with the goal of addressing malnutrition among pre-schoolers.  The focus was on the 
creation of feeding units to promote the nutritional needs as well as the social and mental 




                                                             
220  BELEN T. G. MEDINA, THE FILIPINO FAMILY 149, 281 (2001). 
 
221  The barangay is similar to a village, the basic political unit of the Philippines. It serves as the 
primary planning and implementing unit of government policies, plans, programs, projects, and activities in 
the community, and as a forum wherein the collective views of the people may be expressed, crystallized 
and considered, and where disputes may be amicably settled. LOCAL GOVERNMENT CODE OF 1991, §384, 
Rep. Act. No. 7610.  
 
222  ESTABLISHING A DAY CARE CENTER IN EVERY BARANGAY AND APPROPRIATING FUNDS 
THEREFOR, §3, Pres. Dec. No. 1597.   
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The coverage was expanded in 1990 to include protection of children from birth 
to age six
223
 against all forms of neglect, abuse, cruelty, exploitation, and other conditions 
prejudicial to their development.  This new law included a provision specially supportive 
of children of working mothers who may need to leave them during the day, or even at 
night time, either at the day care centers established therein or, when such physical 
facilities are not available, to a surrogate mother trained and supervised by a social 
welfare officer. For this purpose, the law provided for the development of networks of 
homes where surrogate mothers can take care of children of working women.  Where 
women opt to leave their children to the care of a paid nanny, an elderly relative, or older 
children, the aid of the social welfare officer in terms of proper training and supervision 




While the new day care law certainly works for the advantage of working mothers, 
its phraseology perpetuates the stereotype of women as having the primary responsibility 
for childcare.  It only formalized the informal arrangement where women leave their 
children to the care of other women who receive superficial training and miniscule 
remuneration
225
 owing to the perception that their being mothers themselves is more than 
adequate to prepare them for the job - the nurturing skill should come naturally and does 
not need to be paid much.  
                                                             
223  Due to budgetary constraints, however, most day care facilities can only cater to children from 
ages three to five who attend three- or four-hour sessions either in the morning or in the afternoon.  
Kindergarten has been recently made mandatory for six year olds. 
 
224  BARANGAY-LEVEL TOTAL DEVELOPMENT AND PROTECTION OF CHILDREN ACT, §3, Rep. Act No. 
6972. 
225  The law prescribes a minimum monthly remuneration in the amount of P500.00, roughly 
equivalent to $12.50.  Although barangays located in more prosperous cities can afford to give a slightly 
higher amount than this, those located in the countryside are just disbursing the bare minimum.  
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Thus, such day care facilities are often availed only by families in dire economic 
need. Poor facilities, scant teaching materials and inadequately trained personnel fail to 
earn the trust and confidence of families belonging to the middle and upper classes who 
would rather employ full-time nannies of their choice or put their children in privately 
run day care centers despite very high costs. 
 
Similarly, the Labor Code provision requiring the establishment of nurseries in 
the workplace was never strictly implemented primarily because of concerns for cost, 
which is almost always enough reason to secure exemptions from the Department of 
Labor. In a country where decent employment is itself scarce, impoverished workers no 
longer insist on additional benefits such as this.  Similarly, government no longer pays 
much attention because Filipino families can survive anyway through their extended 
network of nurturing female hands.  
 
The foregoing paternalist provisions, notwithstanding, the Philippine legislature 
seems to have finally struck the right chord with the passage of a law that approximates 
substantive equality in addressing the needs of single parents defined broadly to include 
both single mothers and single fathers who are left alone with the responsibility of 
parenthood.
226
  Among other benefits,
227
 a “solo parent” is entitled to a paid parental 
                                                             
226  The definition of a “solo parent” is broad enough to include the following –  
 
(1) A woman who gives birth as a result of rape and other crimes against chastity even without a final 
conviction of the offender: Provided, That the mother keeps and raises the child; 
(2)  Parent left solo or alone with the responsibility of parenthood due to death of spouse; 
(3)  Parent left solo or alone with the responsibility of parenthood while the spouse is detained or is 
serving sentence for a criminal conviction for at least one (1) year; 
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leave of up to seven days per year provided he or she has rendered at least one year of 
service to his or her employer. It is remarkable that employers are also mandated to 
accommodate a flexible working schedule for solo parents provided that the same shall 
not affect individual and company productivity.
228
 Most importantly, the law makes an 
express declaration that no employer shall discriminate against any solo parent employee 
with respect to terms and conditions of employment on account of his or her status.
229
  
                                                                                                                                                                                     
(4)  Parent left solo or alone with the responsibility of parenthood due to physical and/or mental 
incapacity of spouse as certified by a public medical practitioner; 
(5)  Parent left solo or alone with the responsibility of parenthood due to legal separation or de facto 
separation from spouse for at least one (1) year, as long as he/she is entrusted with the custody of 
the children; 
(6)  Parent left solo or alone with the responsibility of parenthood due to declaration of nullity or 
annulment of marriage as decreed by a court or by a church as long as he/she is entrusted with the 
custody of the children; 
(7)  Parent left solo or alone with the responsibility of parenthood due to abandonment of spouse for at 
least one (1) year; 
(8)  Unmarried mother/father who has preferred to keep and rear her/his child/children instead of 
having others care for them or give them up to a welfare institution; 
(9)  Any other person who solely provides parental care and support to a child or children; 
(10) Any family member who assumes the responsibility of head of family as a result of the death, 
abandonment, disappearance or prolonged absence of the parents or solo parent. 
227  Other benefits for solo parents, however, are available only to those earning income below the 
poverty threshold. These would include the following –  
(1) Livelihood development services which include trainings on livelihood skills, basic business 
management, value orientation and the provision of seed capital or job placement. 
(2) Counseling services which include individual, peer group or family counseling.  
(3) Parent effectiveness services which include provision and expansion of knowledge and skills of 
the solo parent on early childhood development, behavior management, health care, rights and 
duties of parents and children. 
(4) Critical incidence stress debriefing which includes preventive stress management strategy 
designed to assist solo parents in coping with crisis situations and cases of abuse. 
(5) Special projects for individuals in need of protection which include temporary shelter, counseling, 
legal assistance, medical care, self-concept or ego-building, crisis management and spiritual 
enrichment. 
(6) Educational benefits in the form of scholarship programs for qualified solo parents and their 
children in institutions of basic, tertiary and technical/skills education, as well as non-formal 
education programs appropriate for solo parents and their children.  
(7) Housing benefits with liberal terms of payment on government low-cost housing projects. 
(8) Comprehensive health care program in government hospitals and rural health units.        
228  And provided further that any employer may request exemption from the above requirements from 
the Department of Labor on meritorious grounds, which sadly dilutes the privilege. 
 
229




Of the three strains of paternalism, romantic paternalism is most pervasive in 
contemporary Filipino households not only because of cultural influence but because the 
attitude is still preserved in various kinds of protective labor legislation built around the 
idealistic view that honors women solely for their motherly role. Some examples already 
discussed are the special provision for comfortable seats as well as safety gears and 
equipment to protect the reproductive function of the fragile bodies of working women, a 
generous maternity leave policy for working mothers without a significant counterpart 
benefit for working fathers, and, a special leave benefit for women who need to undergo 
gynecological surgeries, again, without counterpart for men who may also be suffering 
from prostate problems or other reproductive health concerns.  These laws await review 
as the guaranty of equality in the Philippine Constitution is not self-implementing, hence, 
does not automatically repeal discriminatory laws but only gives impetus to the removal 
of existing inequalities by the legislature,
230
 a very slow and tedious process. 
 
This is not to say, however, that the two other strains of paternalism are 
completely absent from the scenario.  For instance, the differential treatment of male and 
female overseas workers reflect all three. By claiming that women should stay at home to 
“take care of their brood” instead of “rocking the cradle of other nationalities”, the 
government is unmistakably endorsing romantic paternalism. Moreover, it also 
subscribes to misogyny because it belittles women’s physical and intellectual ability to 
                                                             
230  JOAQUIN G. BERNAS, THE 1987 CONSTITUTION: A REVIEWER-PRIMER 22 (1992). 
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protect themselves from possible abuse.  Even worse, by reserving better-paying overseas 
jobs to men, it attempts to preserve their role as the primary breadwinner of the family as 
well as the power that goes with it. Their supremacy over their spouse is reinforced when 
their wives are restricted to local employment that gives them lower pay and keeps them 
at hand to take care of their children at the same time.
231
   
 
Similarly, the mandate to develop and prescribe incentive bonus schemes to 
encourage family planning among female workers, including the provision of 
contraceptive pills and intrauterine devices, reflects, on the surface, an attitude of 
romantic paternalism that encourages women to be responsible mothers. The absence of 
requiring collaborative effort from men, however, reflects the law’s endorsement of their 
sexual dominion over women.  It seems to suggest that a wife should submit her body to 
her husband but the responsibility of childbirth spacing is hers alone. Men’s position of 
power is bolstered as the law sends confirmatory signal that respects men’s sexual 
freedom while assigning its burdensome consequences to women alone.  
 
Finally, the obligation not to discriminate against any woman with respect to 
terms and conditions of employment on account of her sex sounds good but its gender-
                                                             
231  Along the same vein, the night work prohibition that had long burdened female Filipino workers 
was justified by the romantic notion that they deserve protection from physical exhaustion because their 
time and effort should be devoted, first and foremost, to the love and care of their husbands and children.  
Partly hidden behind this romantic justification, however, are the two other strains of paternalism. The 
misogynist view that women’s virtue should be protected because they are too weak to protect themselves 
either from molesters or from their own folly in the face of nocturnal temptation, also comes into play, not 
to mention, a sublime power struggle as some evening jobs, though more exhausting, can also be more 
intellectually challenging and better paying, hence, are deemed to be better handled by, and reserved for, 
men. Fortunately, the night work prohibition against women had already been scrapped but the underlying 
philosophies seem to have parallel application to the case of female overseas workers. 
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specific language likewise invites the possibility of power play.  Employers can precisely 
choose female employees over male employees for certain jobs that resemble their 
domestic duties not only in the case of traditional caregiving jobs (e.g., nurses and 
teachers) but even in more contemporary, technical-sounding but, still, basically care-
related jobs as in the field of human resources management (e.g. payroll and benefits 
administrator or corporate and special events officer).  The result is concentration of 
women in these sectors while men keep their stronghold in traditionally male occupations 
that usually fetch more prestige and better pay. 
  
Thus, the Philippines finds itself wedged between its long tradition of paternalism 
and its more contemporary aspirations to adopt a formal approach to equality, patterned 
after the experiences of the United States, its long-time mentor.
232
 Often the result is flip-
flopping from equal treatment to paternalist treatment specially when government 
executives lack the political will to implement strict provisions of formal equality 
because of strong cultural influence as can be seen in recent policies of the Philippine 
Overseas Employment Administration, which, sadly, has a Supreme Court decision upon 
which to anchor its legality.  This flip-flopping can also be seen in statutes, as in the case 
of the Labor Code which had been repeatedly amended via piecemeal approach resulting 
                                                             
232  A good part of the Philippine Labor Code was modeled after the 1947 Labor-Management 
Relations Act of the United States. The Philippine Supreme Court ruled in the case of Boy Scouts of the 
Philippines v. Araos, 102 Phil. 1080 (1958), that “naturally, American authorities interpreting said 
American labor legislation are applicable and may be considered by us with profit”. See C.A. AZUCENA, JR., 
THE LABOR CODE WITH COMMENTS AND CASES 18 (2010). But while the United States employs heightened 
scrutiny as a standard of review for gender-based classifications, the Philippines is still stuck with rational 
basis review which makes it easier for gender discriminatory laws to hurdle constitutional challenge. In any 
event, there aren’t plenty of cases brought to court to challenge discriminatory policies primarily because of 
prohibitive costs and the slow and complicated judicial process that dampen the spirit of any complainant.  
Most Filipinos have developed tolerance for such kind of abuse and would either simply resign from an 
oppressive job, or quietly accept their fate, unable to afford even a temporary loss of income. 
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in the elimination of some discriminatory parts, as in the case of the night work 
prohibition, while retaining its basic paternalist spirit, as in the case of the classification 
of women as “special workers” alongside minors.  Another case in point is the Magna 
Carta for Women which proclaims mixed priorities - a formal guaranty of “equality of 
opportunity and treatment for all women and men” on the one hand, and an unmistakable 
endorsement of romantic paternalism on the other with its repeated special reference to 
women’s “maternal functions”.  
 
The strong paternalist culture of the Philippines is also reflected in the labor force 
participation of Filipino women that consistently lagged behind men, the latest statistic 
being pegged at 28.6% by the close of 2012.
233
  Of these working women, only a small 
percentage can be said to have a serious career orientation
234
 because women’s work is 
often important only as far as it contributes to the financial support of the family, hence, 
dispensable when husbands are earning more than enough or while the children are in 
their tender years. There is not much drive for promotion, in fact some women even shy 
away from it in order not to be burdened with additional responsibilities that will compete 
with the time that they can spend at home.
235
  Many purposely seek simple jobs that do 
                                                             
233  National Statistics Office, supra note 185. 
 
234  MEDINA, supra note 220, at 281. 
 
235  A contrary account worth mentioning is the annual Grant Thornton International Business Report 
that consistently ranks the Philippines among the top five countries in the world where women hold senior 
management positions in private businesses.  In 2012, it tied at second place with Botswana and Thailand 
with 39% while Russia was ranked first with 46% proportion of women to men business executives. 
According to the report itself, however, the outstanding performance of the Philippines, Botswana and 
Thailand can be attributed to the “tendency for families to live with or near parents and grandparents [that] 
provides in-built childcare infrastructure, allowing mothers to go out and work”. Moreover, a huge chunk 
of these women in senior management positions in the Philippines are concentrated in human resource 
management positions, seemingly an extension of what they actually do at home.  The report also 
concluded that there is no clear correlation between female economic activity rates and the proportion of 
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not demand too much effort and are contented with them for as long as they receive a 
decent pay for their labor.
236
 Thus, many families are better described as dual-earner 
families instead of dual-career families.
237
 Even highly educated female professionals 
such as lawyers and doctors deliberately step on the brakes in their respective careers 
when they feel that the time has come to raise children otherwise they would need to be 
no less than “superwomen”.  They must be able to put their homes in order before they 
can be successful at their careers. If they cannot do the former, they have no business 
attempting the latter.  And if and when they do, they must compete with men under 
workplace policies and structures created by men for men.  
 
Nonetheless, there are a few indicators that the Philippine legislature may have 
started to appreciate the value of substantive equality.  For instance, as earlier mentioned, 
                                                                                                                                                                                     
women in senior management positions “suggesting a much deeper blend of cultural issues”. Quite 
remarkably, the Philippines ranked low in female economic activity rates despite having a good number of 
women in senior management positions. See GRANT THORNTON INTERNATIONAL BUSINESS REPORT, 
WOMEN IN SENIOR MANAGEMENT: STILL NOT ENOUGH (2012) available at http://www.gti.org/ 
files/ibr2012%20-%20women%20in%20senior%20management%20 master.pdf.  
 
 A closer look at the report of Punongbayan & Araullo, the local firm that conducted the study in 
the Philippines for Grant Thornton, is even more revealing – 64% of the women who hold key senior 
management positions are in finance, again, an extension of the role that Filipino women perform at home. 
(See Doris C. Dumlao, More Fun for Career Women in PH, THE PHILIPPINE DAILY INQUIRER, Mar. 10, 
2012, http://newsinfo.inquirer.net/158909/more-fun-for-career-women-in-ph–report) Filipino men have 
traditionally entrusted the family purse to their wives presumably because of the former’s confidence in the 
latter’s astute character. A romantic way of looking at this will applaud the perception of prudence ascribed 
to women.  However, the origin of this practice is the same dichotomy of traditional roles of men as 
providers for the family and women as keepers of the household. 
 
 Sadly, while many Filipino women are able to hold senior management positions, they are still 
limited to support departments like human resource management and finance where they perform functions 
that closely resemble their domestic duties and do not customarily exercise line authority. 
 
236  The gender pay gap in the Philippines stands at 16.8% in 2008. See KEA G. TIJDENS & MAARTEN 
VAN KLAVEREN, INTERNATIONAL TRADE UNION CONFEDERATION, FROZEN IN TIME: GENDER PAY GAP 
UNCHANGED FOR 10 YEARS 15 (2012), available at http://www.ituc-csi.org/IMG/pdf/pay_gap_en_final.pdf. 
 
237  MEDINA, supra note 220, at 281. 
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the law prohibiting night work for women was repealed towards the end of 2011, half 
way through this work. The law requires that pregnant women be accommodated by 
providing them the option of transferring to day work whenever possible.  It is important 
that the discretion whether to report for day work or night work is left to the pregnant 
woman because in some cases, the latter might still be the better option.  For instance, 
employers are required to give premium pay for night work and some even provide 
additional benefits such as transportation services.  Since the temperature is generally 
cooler and the roads are less congested, traveling can be more convenient for a pregnant 
woman at night. Moreover, some night jobs may be less tedious than their counterpart 
day jobs as in the case of twenty-four hour service establishments like restaurants where 
customer traffic is generally less at night, hence, members of the night crew generally 
perform lighter work than the day crew. 
 
Another piece of legislation worth mentioning here is the law granting special 
benefits to solo parents of either sex which indicates the legislature’s understanding that 
family responsibilities discrimination abound in the workplace and though it mostly 
affects women, it also hurts men who are assuming caregiving roles, albeit, they are few 
in number.  This kind of discrimination dampens the desire of these men to share in 
parenting responsibilities even if they are already inclined to, hence, this legislation is 
appropriate to encourage them to do just the right thing. The fact, however, that fathers 
can avail of the law’s benefits only if they do not have a spouse seems to point again to 
the traditional view that women are still the primary caregivers and men only step in their 
shoes in their absence.  Hence, for the law to be truly reflective of substantive equality, 
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its benefits, such as the accommodation of flexible working schedules, should be made 
available to all parents with pre-school aged children, regardless of whether they are 























Looking at the American Experience 
 
A.  Introduction 
 
The first Women’s Rights Convention held at Seneca Falls, New York in 1848 
goes down in the annals of history as the birth of American feminism. The Declaration of 
Sentiments prepared during the Convention included, among others, a declaration that 
man has made woman “civilly dead” upon marriage and compelled her to promise 
obedience to him, who thereby becomes her “master”, endowed with “power to deprive 
her of liberty and to administer chastisement”.
238
 Among the Resolutions thus passed was 
a declaration “that woman is man’s equal – was intended to be so by the Creator, and the 
highest good of the race demands that she should be recognized as such”. Hence, “all 
laws which prevent women from occupying such a station in society as her conscience 
shall dictate, or place her in a position inferior to that of man, are contrary to the great 




The formidable task of the women’s movement in the United States thus began to 
unfold but the road was not only long and winding but one that was marked with massive 
bumps at every turn. To begin with, the United States Constitution has no provision 
explicitly declaring the equality of the sexes. It made no reference at all to women in its 
                                                             
238  The Declaration of Sentiments, cited in CYNTHIA GRANT BOWMAN ET AL., FEMINIST 
JURISPRUDENCE 3-4 (2011).  
 
239   Id. at 5. 
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original text and though the Fourteenth Amendment added the equal protection and 
privileges and immunities clauses, neither did such Amendment appear to have 
contemplated equality for women at the time of its ratification.
240
True enough, the 
Supreme Court declared in 1872, in the case of Bradwell v. Illinois, that the guarantees of 




Without a specific constitutional guaranty of equal rights for women coupled with 
the repeated failure to pass an Equal Rights Amendment, women’s rights advocates 
attempted to craft an analogy between sex discrimination and race discrimination to 
trigger the application of the equal protection clause. Like race, sex was an immutable 
characteristic that has been used to classify without regard to individual merit. But, unlike 
racial minorities, women were not segregated from men and were never overwhelmed in 
number and can thus wield a significant voting power if they desired.  Moreover, the 
severity of loathing with which people of color have been subjected to, from slave 
auction blocks to lynching mobs, was so much greater than the kind of discrimination 
suffered by women whose wings were clipped, figuratively speaking, by romantic 
paternalism. Finally, women and men have a clear biological difference that had no 
equivalent in race – the ability to bear children.
242
 The analogy was imperfect, hence, 
attempts to extend to sex the yardstick of strict scrutiny against which cases of racial 
discrimination were measured have failed and women’s rights advocates had to settle for 
                                                             
240  Kathleen M. Sullivan, Constitutionalizing Women’s Equality, 90 CAL. L. REV. 735, 736 (2002). 
 
241  83 U.S. 130 (1872).  
 
242  Sullivan, supra note 240, at 742-744. 
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a standard of intermediate scrutiny.
243
 It is against this constitutional backdrop that 
American labor laws and jurisprudence have developed and this work shall be devoted to 
a fragment of this area of law.   
 
This chapter begins with the concept of romantic paternalism enunciated in early 
American jurisprudence interpreting a plethora of protective labor legislations. It will 
trace how these laws meant to protect women from oppressive labor conditions have 
actually worked both to their benefit and to their detriment.  It will move on to discuss the 
                                                             
243  The first case was decided by the Supreme Court in 1971.  In Reed v. Reed, 404 U.S. 71 (1971), 
the Supreme Court struck down an Idaho statute that favored the appointment of the father over the mother 
as administrator of the estate of their deceased child.  For the first time, the Court ruled that a law that 
discriminated against women is a violation of the equal protection clause. While the Court was not 
persuaded to extend the standard of strict scrutiny being used in race discrimination, neither did it reject 
outright the argument that gender can be similarly treated as a “suspect class”. The Court further indicated 
that it was applying more than rational basis review by declaring that “the objective of reducing the 
workload on probate courts by eliminating one class of contests is not without some legitimacy.” The 
Court, however, did not bother to explain with greater clarity this heightened level of scrutiny that lies 
somewhere between the two standards. 
 
Not too long after, the case of Frontierro v. Richardson, 411 U.S. 677 (1973), was decided by the 
Supreme Court, this time striking a federal law that automatically gave spousal benefits to married male 
servicemen but denying the same privilege to a married woman unless she is able to prove that she 
provided more than half of her husband’s support. The application of strict scrutiny as standard of review 
received four votes among the justices, a plurality, but one vote short of majority.  
 
The decision in Frontierro raised hopes that the time might be ripe for strict scrutiny to be 
established in the Court’s subsequent pronouncement but such was not about to happen.  In Craig v. Boren, 
429 U.S. 190 (1976), which dealt with an Oklahoma statute that prohibited the sale of beer to males under 
21 and to females under 18, the Supreme Court settled on an intermediate standard of review, that is, 
gender-based classifications must serve “important” governmental objectives and must be “substantially 
related” to the achievement of these objectives. It was a weakened version of the strict scrutiny standard 
that requires the classification to be “narrowly tailored” to achieve a “compelling” state interest but it 
entailed a higher level of scrutiny than rational review that simply requires the challenged classification to 
be “reasonably related” to serving a “legitimate” state interest. 
 
The decision in Craig v. Boren seemed to have finally settled that a middle-tier standard of review 
must be used in deciding whether the equal protection clause was violated by a statute that classified on the 
basis of sex. After two decades, however, the case of United States v. Virginia, 518 U.S. 515 (1996), 
reached the Supreme Court and the intermediate scrutiny seemed to have been elevated once more.  The 
case involved the refusal of Virginia Military Institute to accept women and while the case was resolved 
under an intermediate scrutiny standard, Justice Ruth Bader Ginsburg who, as a litigator, strongly argued 
for strict scrutiny, managed to squeeze in a seemingly new standard, that is, gender-based government 
action must demonstrate an “exceedingly persuasive justification” which must be genuine and not 
hypothesized or invented post hoc in response to litigation. 
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forces that contributed to the gradual shift from paternalism to egalitarianism inspired by 
a formal approach to equality more specifically in pregnancy and childcare policies and 
analyze why such development remains inadequate in addressing the needs of working 
women.  Programs indicative of a more substantive approach to equality adopted in a few 
states will be discussed, including the likelihood of their future expansion to cover a 
much wider national scope. Finally, this chapter will thresh out the underlying historical 
and cultural reasons why the United States remains committed to the principles of formal 
equality and is reluctant to embrace the substantive model regardless of what other 
industrialized nations may have achieved with the guidance of the latter model in recent 
years. 
 
B. Romantic Paternalism in Early American Jurisprudence 
 
Although the term “romantic paternalism”
 
was first used by the United States 
Supreme Court in the 1973 case of Frontierro v. Richardson,
244
 the origin of this concept 
                                                             
244  The exact phraseology actually appeared much earlier in several lower court decisions but the 
same were not cited by the Supreme Court as its original source, which is rightly so, as the attitude was 
already widely reflected in 18th and 19th century society even before it developed utility and meaning as a 
legal term.   
 
 The very first of these cases was Weeks v. Southern Bell Telephone & Telegraph Company, a 
decision of the Fifth Circuit Court of Appeals in 1969 (408 F.2d 228).  In this case, the plaintiff submitted 
her bid for the position of a switchman but was rejected because the defendant felt that the job, which 
called for occasional late night work and lifting of heavy weights in excess of thirty pounds in the event of 
emergencies such as equipment failure, was too strenuous for women. The Court ruled that women should 
be on equal footing with men in determining whether the incremental increase in remuneration for 
strenuous, dangerous, obnoxious, boring or unromantic tasks is worth the candle. 
 
 What would be more important to mention here, however, is the case that eventually led the 
United States Supreme Court to adopt the term “romantic paternalism” – Frontierro v. Laird, decided by 
the District Court of Alabama in 1972 (341 F. Supp. 201).  The case involved the automatic categorization 
of wives of male members of the uniformed services as the latter’s dependents qualified to receive quarters 
allowance and medical and dental benefits while husbands of female members were only allowed such 
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was traced from a decision it rendered a century earlier. In the 1872 case of Bradwell v. 
Illinois, the plaintiff’s application to engage in the practice of law was refused despite the 
fact that she possessed all requisite qualifications for admission to the bar in the State of 
Illinois on the ground that she is a married woman. The Court ruled –  
 
“That God designed the sexes to occupy different 
spheres of action, and that it belonged to men to make, 
apply, and execute the laws, was regarded as an almost 
axiomatic truth. 
 
In view of these facts, we are certainly warranted in 
saying that when the legislature gave to this court the 
power of granting licenses to practice law, it was with not 





In his often-cited, and now generally derided, concurring opinion, Justice Bradley 
explained that the “paramount destiny and mission of a woman,” according to the law of 
the Creator, is to “fulfill the noble and benign offices of wife and mother” -    
 
                                                                                                                                                                                     
privilege upon satisfactory proof that they were indeed dependent on their wives for more than one-half of 
their support. The District Court acknowledged that Congress chose to employ the presumption of 
dependency on the part of the wives of male members of the uniformed services for reasons of 
administrative and economic convenience. The Court continued to say that it is not insensitive to the subtle 
injury purportedly inflicted on service women but it is of the opinion that they are mistaken wrongs, the 
result of a misunderstanding of the statutory purpose and not a child of Congress’ “romantic paternalism” 
and “Victorianism”, citing the case of Weeks.   
 
As previously mentioned, this opinion was reversed in the landmark case of Frontierro v. 
Richardson which became the first Supreme Court case to acknowledge that the United States has had a 
long and unfortunate history of sex discrimination traditionally rationalized by an attitude of "romantic 
paternalism" with the practical effect of putting women not on a pedestal, but in a cage. In essence, the 
challenged statute advances the assumption that wives are frequently dependent upon their husbands while 
husbands are rarely dependent upon their wives. By treating women according to pre-determined 
stereotypes of weakness and vulnerability instead of judging them based on their individual merits, 
paternalism proved to be a core mechanism in the oppression of women throughout history.   
 
245  Supra note 241, at 132-133. 
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“…the civil law, as well as nature herself, has always 
recognized a wide difference in the respective spheres and 
destinies of man and woman. Man is, or should be, 
woman's protector and defender.  The natural and proper 
timidity and delicacy which belongs to the female sex 
evidently unfits it for many of the occupations of civil life.  
The constitution of the family organization, which is 
founded in the divine ordinance, as well as in the nature of 
things, indicates the domestic sphere as that which 
properly belongs to the domain and functions of 
womanhood.  The harmony, not to say identity, of interests 
and views which belong, or should belong, to the family 
institution is repugnant to the idea of a woman adopting a 
distinct and independent career from that of her husband.  
So firmly fixed was this sentiment in the founders of the 
common law that it became a maxim of that system of 
jurisprudence that a woman had no legal existence 
separate from her husband, who was regarded as her head 
and representative in the social state; and, notwithstanding 
some recent modifications of this civil status, many of the 
special rules of law flowing from and dependent upon this 
cardinal principle still exist in full force in most States.  
One of these is that a married woman is incapable, without 
her husband's consent, of making contracts which shall be 
binding on her or him.  This very incapacity was one 
circumstance which the Supreme Court of Illinois deemed 
important in rendering a married woman incompetent fully 
to perform the duties and trusts that belong to the office of 




The foregoing quotation illustrates several key tenets of romantic paternalism.  It 
views women as (1) timid and delicate by their very nature and thus needs to be protected 
and defended, (2) unfit to participate in the public sphere but are perfectly suited for the 
domestic sphere where they are destined to fulfill the roles of wives and mothers, (3) 
unable to make sound decisions not only for themselves but also for the community at 
large, and (4) submissive to whatever position their husbands desire from which they 
cannot take a contrary stand because preservation of family harmony should be their 
                                                             
246  Supra note 241, at 141-142. 
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utmost priority. The factual circumstances in Frontierro v. Richardson suggest a fifth – 
that women must be economically provided for by their husbands. These views 
essentially animate the era of protective labor legislation in the discussion that follows. 
 
C. Romantic Paternalism in Protective Labor Legislations  
 
The working conditions at the turn of the nineteenth century of most American 
workers – men, women, and children - were widely regarded as wretched, marked by 
grueling hours in filthy and dangerous workplaces.
 
Widespread exploitation led social 
reformists to clamor for legislation at the state level to alleviate the plight of both male 
and female workers by providing safe and clean working conditions, putting a floor under 
wages, shortening working hours, and minimizing health hazards as well as 




This movement was however blocked by the 1905 decision of the Supreme Court 
in Lochner v. New York
248
 declaring that states may not regulate working conditions in 
the interest of the general welfare because this will interfere with the contractual liberty 
of individual workers and employers.  
 
As the use of state power to regulate working conditions for all workers suffered a 
daunting blow, the drive veered towards gaining protection at least for women workers 
                                                             
247  J. RALPH LINDGREN ET AL., THE LAW OF SEX DISCRIMINATION 21 (2010). 
 
248  198 U.S. 45 (1905). 
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who serve the state’s welfare in a special way by virtue of their childbearing capacity and 
thus deserve special protection in return. The tactical strategy was for women to serve as 
an “opening wedge” that would eventually obtain better conditions for all.
249
 Thus 
emerged, in one state after another, two kinds of protective laws for women – hours 
limitation and prohibitions from certain occupations. The validity of these laws were 
upheld, their purposes even exalted, in a long line of American jurisprudence.  
 
In Muller v. Oregon, for instance, the constitutionality of an Oregon
250
 statute 
limiting a woman's working day to a maximum of ten hours was upheld because her 
“physical structure and a proper discharge of her maternal functions -- having in view not 
merely her own health, but the well-being of the race -- justify legislation to protect her 




                                                             
249  ALICE KESSLER-HARRIS, OUT TO WORK 184 (2003). 
 
250  Oregon’s defense of its statute prescribing a maximum number of working hours for women was 
supported by an amicus curiae brief popularly known as The Brandeis Brief, a 113-page collection of short 
quotations that stressed women’s vulnerabilities and its implications on the well-being of their families.  
One such quote provides in part –  
 
“A study of the laws relating to female labor reveals that it has been 
the special aim of the legislators to protect and preserve the health of 
the women in their character as wives and as the mothers of future 
generations.  On the one hand, the regulations are intended to prevent 
injury to health through over-long hours, or the resumption of work too 
soon after confinement, often the cause of serious illness which may 
render the patient incapable of bearing healthy offspring... But if work 
in the factory be a necessity for women – even for married ones – it is 
all the more desirable that protective legislation should be so extended 
and worked out in such detail as to endure the fullest attainment of its 
object, viz.: protection for the health of the female working population, 
as well as for the family and the home.” ALICE SALOMON, LABOR 
LAWS FOR WOMEN IN GERMANY 5 (1907).   
 
251  208 U.S. 412, 422 (1908). 
 
 115 
In a similar vein, in the case of Radice v. New York, the Supreme Court upheld the 
constitutionality of a New York statute prohibiting women from engaging in nightwork at 
restaurants because it “so injuriously affects the physical condition of women, and so 
threatens to impair their peculiar and natural functions, and so exposes them to the 
dangers and menaces incident to night life in large cities, that a statute prohibiting such 





Likewise, in West Coast Hotel v. Parrish, a statute fixing minimum wages for 
women and minors was deemed a reasonable exercise of police power. According to the 
Court, the state legislature of Washington was “clearly entitled to consider the situation 
of women in employment, the fact that they are in the class receiving the least pay, that 
their bargaining power is relatively weak, and that they are the ready victims of those 




In Goesaert v. Cleary, the Supreme Court upheld a Michigan statute prohibiting a 
woman from working as a licensed bartender unless she is the wife or daughter of the 
male owner of a licensed liquor establishment.  The Court opined that “the oversight 
assured through ownership of a bar by a barmaid's husband or father minimizes hazards 
that may confront a barmaid”.
254
 
                                                             
252  264 U.S. 292, 294 (1924). 
 
253  300 U.S. 379, 398 (1937). 
 




Arguments for the special protection of women’s peculiarly vulnerable status 
were indeed received with sympathy and genuine concern but the danger in asserting 
women’s weakness likewise inevitably surfaced as the same justification used in 
regulating their working conditions eventually warranted their outright exclusion from 
certain occupations. 
 
“Selling liquor might expose women to lewd men 
and threaten their innocence.  Grinding and polishing 
metal might clog women’s lungs with dust.  Work in 
underground mines would coarsen women’s gentle natures.  
Later women were denied work as messengers because 
Western Union could not guarantee who might open the 
door to them. Operating elevators, reading meters, 
becoming letter carriers, and driving taxis were among the 





Under the guise of concern for women’s health and safety, unions actually sought 
special wage and hour legislation for females as a way of preventing women from taking 
work away from men.
256
  Establishing a minimum wage for women’s services invited 
men to undercut them by accepting lower pay. Night work prohibition forced them to 
lower-paying day shifts. When laws limiting their overtime hours prevented them from 
complying with their employer’s urgent needs, they lost their jobs entirely. When women 
were prohibited from lifting certain weights, male workers felt so much safer in their jobs.  
Ultimately, some feminists objected to special labor legislation because it symbolized the 
                                                             
255  KESSLER-HARRIS, supra note 249, at 185-186. 
 
256  JUDITH BAER, THE CHAINS OF PROTECTION 25-26 (1978). 
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evil of a social system, which set women apart as second-class citizens lacking ability to 
care for themselves.
257
 Ironically, these so-called “protective” legislations - 
 
“…automatically throws them back into 
occupations most of which are already overcrowded by 
women and in which women, chiefly because of their 
numbers, are underpaid.  The economically necessary 
result of this increased pressure for employment is 
depression of the bargaining power, which is already weak, 
rendering women less able to keep themselves in the 
struggle for decent working conditions and a living wage.  
In turn, it is this very lack of power among working women 
that forms one of the principal bases of special laws for 
their protection.  Thus, there is formed a vicious cycle from 




The unclear delineation on where protection ends and discrimination begins 
inevitably resulted in the divergence of feminist advocacies – equality feminists lobbied 
for an Equal Rights Amendment while accommodation feminists feared that such would 
render unconstitutional state labor laws that protected women from exploitative working 
conditions already in place.  The Women’s Status Bill, which provides for the elimination 
of discriminatory laws while retaining those that are beneficial, was offered as an 
alternative to the Equal Rights Amendment.  Still another group of labor union activists 
proposed a Labor ERA which would add a clause to the Equal Rights Amendment 
requiring the extension of protective labor laws to all workers. As history would have it, 
                                                             
257  WILLIAM HENRY CHAFE, THE AMERICAN WOMAN 125 (1972). 
 
258  Elizabeth Faulkner Baker, Protective Labor Legislation 116 STUDIES IN HISTORY, ECONOMICS & 
PUBLIC LAW 633 (1925). 
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the women’s organizations who fought fiercely for the retention of protective labor 




Indeed, sex-based state laws provided the only protection for millions of working 
women.  Not only did these statutes regulate working hours, they also provided additional 
protections regarding rest and lunch breaks, seating, rest room facilities, weightlifting and 
health and safety.  Many argued that these benefits should eventually be extended to men 
but the laws should be preserved as they are until they could be amended towards such 
end.
260
 It would, however, turn out to be the other way as the Civil Rights Act elevated 
the equality theory into a federal policy and state laws providing accommodations solely 
to women had to yield in one sweep. 
                                                             
259  Ann O’Leary, How Family Leave Laws Left Out Low-Income Workers, 28 BERKELEY J. EMP. & 
LAB. L. 1, 14-15. (2007). 
 
260  DOROTHY SUE COBBLE, THE OTHER WOMEN’S MOVEMENT 184 (2004). 
 
 The strategy even found support in no less than the Report of the President’s Commission on the 
Status of Women.  Among the Recommendations made by the Commission to President John F. Kennedy 
was for the normal workday to be not more than eight hours (forty hours a week) for all workers and the 
best way to implement this is to provide minimum wage coverage for such workday and require premium 
pay of at least time and a half for hours worked beyond it.  “Until such time as this goal is attained, state 
legislation limiting maximum hours of work for women should be maintained, strengthened and 
expanded.” AMERICAN WOMEN – THE REPORT OF THE PRESIDENT’S COMMISSION ON THE STATUS OF 
WOMEN AND OTHER PUBLICATIONS OF THE COMMISSION 56 (Margaret Mead & Frances Balgley Kaplan 
eds.)(1965).  
 
 The Report was quite conservative and supportive of the traditional notion of the family.  The 
following statements, for instance, reflect support for women’s traditional roles as homemakers and 
caregivers -  
 
“Widening the choices for women beyond their doorstep does 
not imply neglect of their education and responsibilities in the home… 
It is regrettable when women with children are forced by economic 
necessity or by the regulations of welfare agencies to seek employment 
while their children are young.”  Id. at 32, 36. 
 
 Cultural anthropologist, Margaret Mead, opined that the Report has made an assumption that all 




The Civil Rights Act of 1964 declared it unlawful for an employer to discriminate 
against any individual with respect to the terms, conditions, or privileges of employment, 
because of such individual’s race, religion, sex, or national origin.
261
 Specifically, Title 
VII of the said Act declares it an unlawful employment practice for an employer – 
 
“(1)  to fail or refuse to hire or to discharge any 
individual, or otherwise to discriminate against any 
individual with respect to his compensation, terms, 
conditions, or privileges of employment, because of such 
individual’s race, color, religion, sex, or national origin; or 
 
(2) to limit, segregate, or classify his employees or 
applicants for employment in any way which would deprive 
or tend to deprive any individual of employment 
opportunities or otherwise adversely affect his status as an 
employee, because of such individual’s race, color, religion, 
sex, or national origin.”
262
 
                                                             
261  When first introduced before the House of Representatives, the then Civil Rights Bill made no 
mention of equal rights for women until Representative Howard Smith of Virginia proposed such 
amendment barely two days prior to the final passage of the bill. According to O’Leary (supra note 259, at 
17), there were two theories on what prompted him to do so. The first and more widely believed story is 
that he intended the inclusion to be a poison pill to derail the entire bill being a staunch supporter of racial 
segregation. In Price Waterhouse v. Hopkins, 490 US 228, 243 (1989), the Supreme Court recognized this 
version of history by noting the “somewhat bizarre path by which ‘sex’ came to be included as a forbidden 
criterion for employment – it was included in an attempt to defeat the bill”. On the other hand, a more 
contemporary alternative account was proposed by the Equal Employment Opportunity Commission -    
 
“The proposal to include sex originated with the National 
Women's Party, which had been lobbying for the Equal Rights 
Amendment since 1923, and which had sought to include sex in every 
civil rights bill considered by Congress for forty years. The NWP asked 
Congressman Howard Smith of Virginia to introduce the amendment 
because he had been a friend and supporter of the ERA, and he 
apparently agreed to do it because he believed sex discrimination was 
a serious problem.” See Equal Employment Opportunity Commission, 
Celebrating the 40th Anniversary of Title VII, Expanding the Reach – 
Making Title VII Work for Women and National Origin Minorities: 
Pregnancy, Harassment and Language Discrimination (2004), 
available at http://www.eeoc.gov/eeoc/history/40th/panel/expanding. 
html. 
 




As of 1964, forty states as well as the District of Columbia had maximum daily or 
weekly hour laws for women.  These were eventually repealed by state legislatures, 
invalidated by the judiciary for being in conflict with federal law, or rendered ineffective 
through state attorney general opinions or administrative rulings.  Almost all states with 
minimum wage laws originally intended to protect women and minors started to extend 
coverage to male workers with the exception of Colorado, Utah and Wisconsin.  
Similarly, states that provided meal and rest periods as well as special physical facilities 
for women required employers to extend the same privilege to men unless precluded by 
business necessity, in which case, employers were not required to provide them for 
members of either sex.  Among the last few states that retained provisions for meal 
periods exclusively for women were Arkansas, California, Colorado, Kansas, Louisiana, 
New Mexico, Rhode Island and Utah.  The remaining states that provided rest periods 
exclusively for women were Arkansas, California, Colorado, Utah and Wyoming.  Night 
work limitations for women were lifted in all but four states - California, Kansas, Rhode 
Island and Utah - as well as in Puerto Rico.  Wyoming remained as the only state 
prohibiting women from working in mines. Similarly, Puerto Rico was left alone in 
prescribing specific weightlifting limitations at forty-four pounds for women and at one 
hundred eleven pounds for men.  Finally, New York held the distinction of being the only 
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At the other end of the spectrum, the irony of eliminating protective labor 
legislation entirely, lies in the fact that there are some workplaces where they are 
absolutely needed by both female and male workers.  At this juncture, it would be worthy 
to revisit the tragic fate of the female workers of Johnson Controls, Inc..  
 
In International Union, UAW v. Johnson Controls, Inc.,
264
 a fetal-protection 
policy adopted by a battery manufacturing company that precluded women who are 
pregnant or who are capable of bearing children from placement in jobs involving lead 
exposure was struck down for being in violation of the Pregnancy Discrimination Act.  
The Supreme Court noted in no uncertain terms that "concern for a woman's existing or 
potential offspring historically has been the excuse for denying women equal 
employment opportunities", hence, notwithstanding employers' professed moral and 
ethical concerns about the welfare of the next generation, "decisions about the welfare of 
future children must be left to the parents who conceive, bear, support, and raise them 
rather than to the employers who hire those parents" - 
  
“It is no more appropriate for the courts than it is 
for individual employers to decide whether a woman's 
reproductive role is more important to herself and her 
family than her economic role. Congress has left this 




It is submitted that an attitude of romantic paternalism that keeps a filthy factory 
off-limits to female workers to protect their delicate, childbearing nature, but, keeps it 
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open to male workers who are presumed to be of tougher constitution, cannot be 
remedied by a policy of formal equality that simply opens the same filthy factory to both 
female and male workers. Either way, the danger to the life and limb of an individual 
who is trying to make a living not only for himself or herself, but also for his or her 
family, should not be taken for granted in the guise of freedom of choice, which is, after 
all, illusory on an empty stomach. The proper approach is to establish adequate protection 
for the health and welfare of all employees in the workplace regardless of whether the 
means employed be gender-specific, like providing personal protective equipment that 
will fit the usually smaller physique of female workers, or gender-neutral, like installing 
devices that will increase ventilation to minimize the concentration of airborne 
contaminants and reduce the exposure of all workers to chemical hazards to an acceptable 
level.  This is the more substantive approach to achieve equality of result for both 
working men and women.  
 
D. On Maternity Leave and Breastfeeding Policies 
 
While protective labor legislations were driven by the idea that a woman’s 
potential for motherhood deserved special consideration, the American legal landscape 
had been oddly wanting in statutory provisions that grant direct benefits to women once 
they actually become mothers. To date, the United States is one of only three countries in 
the world without paid maternity leave.
266
 Neither does the government provide 
                                                             
266  The other two are Papua New Guinea and Swaziland. See Human Rights Watch,  Failing its 




assistance for health and medical care during pregnancy and at the time of delivery unless 




For the longest time, job security likewise eluded pregnant workers who either 
faced outright termination or are constrained to take a mandatory unpaid leave with no 
assurance of reinstatement to the same or comparable position after delivery, often 
compounded with loss of seniority rights and other benefits. It was only in 1978 when the 
Pregnancy Discrimination Act was passed assuring women affected by pregnancy, 
childbirth, or related medical conditions that they will be treated the same for all 
employment-related purposes, including receipt of benefits under fringe benefit programs, 
as other persons not so affected but similar in their ability or inability to work. The 
                                                                                                                                                                                     
 At best, American women can use the twelve-week unpaid leave provided in the Family and 
Medical Leave Act which will be further discussed in the next section. Fortunately, there are at least five 
states – California, New Jersey, New York, Rhode Island and Hawaii - that have an existing temporary 
disability insurance system that considers pregnancy-related complications, childbirth, and recovery 
therefrom, within the purview of compensable “disability”.  However, adoptive mothers and fathers are 
usually unable to draw upon the public insurance system for the care of a new baby.   
 
Interestingly, Puerto Rico, an American territory since 1898, provides maternity leave benefit that 
entitles a pregnant working woman to a rest period of four weeks prior to, and four weeks after, childbirth.  
The rest period is flexible such that the woman may opt to take only one week of prenatal rest and extend 
the postnatal rest up to seven weeks provided she is able to present a medical certification to her employer 
showing that she is able to work up to one week before childbirth. The most remarkable thing is that the 
employer is obliged to pay full salary for the duration of this job-protected leave. The woman may also 
request to be reinstated to her position after the first two weeks of postnatal rest if a medical certificate is 
presented to her employer certifying that she is able to work, in which case, she shall be deemed to have 
waived the other weeks of postnatal rest to which she is entitled. When the probable date of childbirth is 
mistakenly estimated and the woman has enjoyed four weeks of prenatal rest without having given birth, 
she shall be entitled to have the prenatal leave extended on a full salary basis until the birth occurs.  If she 
suffers any childbirth complication which prevents her from working after the four-week postnatal rest 
period, the employer shall be obliged to extend the rest period up to twelve additional weeks but the same 
shall no longer be compensated. 29 L.P.R.A. § 467 (2009). 
 
267  Under the Medicaid program, pregnant women with family income falling within poverty 
guidelines are provided free health and medical services including pre-natal care, physician and hospital 
services, nurse-midwife services, family planning supplies, etc.. Complementary thereto, the WIC (Women, 
Infants & Children) program provides supplemental foods, health care referrals, and nutrition education to 
low-income pregnant, breastfeeding, and non-breastfeeding postpartum women, and to infants and children 
up to age five who are found to be at nutritional risk. See generally, U.S. Dept. of Agriculture, Food and 
Nutrition Service, available at http://www.fns.usda.gov/wic/. 
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Pregnancy Discrimination Act was an amendment to the Civil Rights Act of 1964, 
bringing pregnancy and childbirth within the meaning of prohibited discrimination on the 
basis of sex.   
 
The Pregnancy Discrimination Act was passed by the legislature largely in 
response to two cases decided by the Supreme Court: General Electric Co. v. Gilbert and 
its precursor, Geduldig v. Aiello. The Supreme Court ruled that private and state 
employers, respectively, can deny disability benefits for pregnancy partly because of 
fiscal concerns and partly because pregnancy is considered an “extra”, an additional risk 
unique to women, hence, its exclusion from disability coverage did not violate the equal 
protection clause in Geduldig, or Title VII in Gilbert.   
 
In Gilbert, the Court justified its conclusion by explaining that under the 
employer-sponsored sickness and accident benefits package, there was no risk from 
which men were protected while women were not.  Similarly, there was no risk from 





In Geduldig, the Court said that California’s disability insurance program divides 
potential recipients into two groups – pregnant women and non-pregnant persons.  While 
the excluded group is exclusively female, the second group includes both men and 
                                                             
268  429 U.S. 125 (1976). 
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Thus, prior to the Pregnancy Discrimination Act, the Supreme Court has 
employed a strict model of formal equality, that is, for the law to extend similar treatment 
to men and women only when they are similarly situated.  Since there is no male 
analogue for pregnancy, the law was justified in completely ignoring it. 
 
Cases decided after the passage of the Pregnancy Discrimination Act have not 
digressed from the strict formal equality model although, this time, pregnancy was no 
longer completely ignored but has been treated the same as any other condition that 
affects an employee’s ability or inability to work. Again, the court searched for, and this 
time found, an analogue – illness.   
 
In the case of Newport News Shipbuilding and Dry Dock v. EEOC,
270
 the 
Supreme Court ruled that it is impermissible under the Pregnancy Discrimination Act to 
treat pregnancy-related conditions less favorably than other medical conditions. Here, the 
employer implemented a health insurance plan that covered its employees as well as their 
dependents.  While the plan provided equally extensive coverage for all medical 
conditions requiring hospitalization for both its male and female employees along with 
their spouses, a lower amount of benefit was granted in case of hospitalization due to 
                                                             
269  417 U.S. 484 (1974).   
 
270  462 U.S. 669 (1983). 
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pregnancy of the wives of its male employees. The Supreme Court ruled that the plan 
unlawfully gives married male employees a benefit package for their dependents that is 
less inclusive than the dependency coverage provided to married female employees.  
 
The Supreme Court completed the scenario in Wimberly v. Labor and Industrial 
Relations Commission of Missouri.
271
 In this latter case, the plaintiff challenged the 
denial of her claim for unemployment benefit which stemmed from her inability to 
resume employment after pregnancy.  The denial of benefit was upheld because she left 
work voluntarily and without good cause attributable to her work or her employer, a 
disqualification equally imposed by the State of Missouri on all claimants. The Supreme 
Court ruled that the Pregnancy Discrimination Act was intended only to forbid a state 
from singling out pregnancy for disadvantageous treatment, but was not intended to 
compel a state to afford preferential treatment for women on account of pregnancy. 
 
Fortunately, there is the isolated case of California Federal Savings & Loan 
Association v. Guerra
272
 that can pave the way towards a more substantive approach to 
equality in due time.  In this case, the validity of a provision of the California Fair 
Employment and Housing Act which permits employers to provide unpaid leave up to 
four months to employees disabled by pregnancy was upheld against the contention that 
it violated the Pregnancy Discrimination Act for giving special treatment to pregnant 
employees. The Supreme Court ruled that the Act was intended "to construct a floor 
                                                             
271  479 U.S. 511 (1987). 
 
272  479 U.S. 272 (1987). 
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beneath which pregnancy disability benefits may not drop - not a ceiling above which 
they may not rise." It likewise emphasized that the statute is narrowly drawn to cover 
only the period of actual physical disability on account of pregnancy, childbirth, or 
related medical conditions. Unlike the typical protective labor legislation, it does not 
reflect archaic or stereotypical notions about pregnancy and the abilities of pregnant 
workers. The entire thrust is to “guarantee women the basic right to participate fully and 
equally in the workforce, without denying them the fundamental right to full participation 
in family life”. 
 
By ruling as it did, the Supreme Court recognized that male and female workers 
are not similarly situated with respect to pregnancy which is not a disability or a disease 
but a normal, female reproductive function that has no male counterpart. The 
unavailability of adequate maternity leave is a substantial burden on working women that 
prevents them from enjoying equal employment opportunities with working men who 
may likewise become fathers.  To achieve equality of results for both, it is necessary to 
restructure workplace policies to accommodate pregnancy and childbirth. Unfortunately, 
American jurisprudence has yet to build on the merits of this case even after the lapse of 
a quarter of a century. 
 
The American approach to pregnancy is clearly one of formal equality that is in 
constant search for an analogous circumstance to justify equal treatment under the law.  
Recent health care reforms seem nonetheless promising, at least, in the area of 
breastfeeding. The Patient Protection and Affordable Care Act signed into law in 2010 
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required employers to allow their nursing employees to take reasonable breaks from work 
to express breast milk. Employers are required to provide a suitable place for this purpose 
shielded from view and free from intrusion from coworkers and the public. This privilege 
may be availed by a female employee whenever necessary within a period of one year 
from the birth of her child. This is remarkable because the law did not thrive on 
analogues by requiring women to use their regular lunch breaks for breastfeeding 
purposes just as men can use their lunch breaks for napping, smoking, or for whatever 
activity they find desirable.  Instead, the law has required a special break, a special 
facility, and a special understanding for women’s unique ability to nourish their young 
with their own milk, indeed, a more substantive approach to equality.  
 
Nonetheless, a weak spot remains in the statute.  An employer with less than fifty 
employees is exempted from providing this facility if it will impose undue hardship by 
causing significant difficulty or expense when considered in relation to the size, financial 
resources, nature, or structure of the business.  Moreover, since this specific provision is 
actually an amendment to the Fair Labor Standards Act,
273
 the guidelines in the latter 
statute insofar as excluded and exempted employees are concerned likewise find 




                                                             
273  The pertinent provision has been added as Section 207(r) of the Fair Labor Standards Act of 1938. 
 
274   For instance, the Fair Labor Standards Act excludes some agricultural workers from its coverage.  
On the other hand, employees exercising supervisorial, professional, and administrative job duties are 
examples of exempt employees under the Act. 
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As of 2011, almost all states,
275
 including the District of Columbia, have come up 
with their own laws supporting the right of women to breastfeed in any public or private 
location.  Moreover, twenty-eight states exempted breastfeeding from public indecency 
laws
276
 and twenty-four states have laws supportive of breastfeeding in the workplace 
that echo the requirements of the federal law for the creation of sanitary locations where 
nursing employees may express breast milk in private.
277
  Quite notably, Maryland 
exempts from sales and use tax tangible personal properties manufactured for the purpose 
of initiating, supporting or sustaining breastfeeding.  California, Illinois, Minnesota, 
Missouri and Vermont implemented breastfeeding awareness education campaigns and 
New York created a Breastfeeding Mothers Bill of Rights which it required to be posted 
in maternal health care facilities. Finally, California, New York and Texas have laws 





E. On Childcare Support 
 
                                                             
275  With the exception of only five - Idaho, Michigan, South Dakota, Virginia and West Virginia. 
 
276  Alaska, Arizona, Arkansas, Florida, Illinois, Kentucky, Louisiana, Massachusetts, Michigan, 
Minnesota, Mississippi, Montana, Nevada, New Hampshire, New York, North Carolina, North Dakota, 
Oklahoma, Pennsylvania, Rhode Island, South Carolina, South Dakota, Tennessee, Utah, Virginia, 
Washington, Wisconsin and Wyoming, as well as the District of Columbia. 
 
277   Interestingly, of these twenty-four states (Arkansas, California, Colorado, Connecticut, Georgia, 
Hawaii, Illinois, Indiana, Maine, Minnesota, Mississippi, Montana, New Mexico, New York, North 
Dakota, Oklahoma, Oregon, Rhode Island, Tennessee, Texas, Vermont, Virginia, Washington and 
Wyoming, including the District of Columbia), only Indiana provides for paid breastfeeding breaks for 
nursing employees. 
 




Sadly, there is even less concern for the struggles of new parents between the 
need to care for their newborn and the need to earn a living.  Up until 1993, the American 
legislature had been dragging its feet on the issue of parental leave. The best it came up 
with is the Family and Medical Leave Act (hereafter, FMLA for brevity) which provides 
for twelve weeks of unpaid leave that can be availed by both mothers and fathers for 





In the 2003 case of Nevada v. Hibbs,  the Supreme Court noted that many States 
were offering maternity leave that far exceeded the typical four- to eight-week period of 
physical disability due to pregnancy and childbirth, but very few granted men a parallel 
benefit.  It thus ruled that by setting a minimum standard of family leave for all eligible 
employees, irrespective of gender, the FMLA attacks the formerly state-sanctioned 
stereotype that only women are responsible for family caregiving, thereby reducing 
employers' incentives to engage in discrimination by basing hiring and promotion 
decisions on stereotypes. Congress sought to ensure that family-care leave would no 
longer be stigmatized as an inordinate drain on the workplace caused by female 





                                                             
279  It follows that mothers can also use this leave on the occasion of childbirth, thus serving the 
purpose of maternity leave. 
 
280  538 U.S. 721, 737 (2003).  
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The shortcomings of the FMLA are nonetheless evident.  A mechanism for 
income replacement was not established although there are existing models of temporary 
disability insurance already implemented in a number of states from which it can be 
easily patterned.  Thus, the fact that the leave is unpaid 
281
 has become the biggest 
discouragement for its availment. Moreover, the FMLA is limited in coverage to firms 
employing at least fifty workers. It likewise requires employees availing thereof to have 
worked for at least twelve months for their current employer with respect to whom they 
are requesting the leave and have completed at least 1,250 hours of service within such 
twelve-month period. These requirements further limit the segment of the population that 
can receive significant benefits from the statute.  Simply put, the leave becomes a luxury 
that cannot be afforded by those who need it most.  
 
The gender-neutral provisions of the FMLA clearly indicative of a formal 
approach to equality are insufficient because they fail to recognize several social realities.  
First, men usually earn higher wages than their wives and are therefore not sufficiently 
encouraged to avail of the unpaid leave considering the fact that the family’s economic 
loss is greater when they take days off than when it is their wives who do so.  Second, 
women have traditionally been the caregivers not only for children but for all members of 
the family and are always the ones expected to take a leave from work to look after a sick 
child, parent, grandparent, or even spouse. Third, the class of workers excluded from the 
law’s coverage – part-timers who are in and out of casual jobs at mom and pop 
                                                             
281  That an employee can actually substitute it with paid leave  (e.g. vacation leave, if and when she is 
entitled to such privilege under her individual employment contract or through participation in a collective 
bargaining agreement), does not offer much comfort because it does not really give the employee anything 
more significant than what she already has. 
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establishments – are predominantly women
282
 who are further held back by the lack of a 
national program establishing reliable and affordable day care system.  At present, the 
only tangible economic support comes in the form of modest tax credits for expenses 
incurred by working parents for childcare
283
 and nominal cash allowances disbursed as 
welfare assistance to very needy families.
284
   
 
As of this writing, at least three states have come up with their own paid family 
leave programs. California and New Jersey built on their existing disability insurance 
systems and are currently operational but, the third, Washington State, has deferred 
effectivity because of budgetary constraints.  
  
                                                             
282  According to labor force statistics from the Current Population Survey, of the total number of 
27,313,000 part-time workers aged 16 years and above in 2011, the men numbered 9,957,000 while the 
overwhelming remainder of 17,355,000 were women thereby posting a ratio of roughly 1 male part-time 
worker for every two female part-time workers. See U.S. Department of Labor, Bureau of Labor Statistics, 
Employed and Unemployed Full- and Part-Time Workers by Age, Sex, Race, and Hispanic or Latino 
Ethnicity  (2011) available at http://www.bls.gov/cps/cpsaat08.htm. 
 
283  For 2012, up to $3,000 spent on childcare expenses for one qualified dependent child ($6,000 for 
two or more) may be reported for the purpose of computing the tax credit which ranges from 20% to 35% 
depending on the taxpayer’s adjusted gross income for the year.  See Internal Revenue Service, Publication 
503, Child and Dependent Care Expenses (2012) available at http://www.irs.gov/publications/p503/ 
index.html. 
  
284  Under the Personal Responsibility and Work Opportunity Reconciliation Act of 1996, the federal 
government extended funds to the various states for the purpose of administering the Temporary Assistance 
for Needy Families (TANF).  The program consists primarily of disbursing cash welfare assistance to 
families with very low income but a small percentage was also devoted to childcare support through the 
Child Care Development Fund (CCDF).   Parents typically receive subsidies in the form of vouchers that 
they can use with a provider of their choice – whether a relative, neighbor, childcare center, or after-school 
program. Families are required to cost-share on a sliding scale based on family size, income and number of 
children needing care. In July 2011, the maximum monthly cash benefit under the TANF for a family of 
three ranged from $923 in Alaska (48% of poverty-level income) to $170 in Mississippi (11% of poverty-
level income). In the median state, Kansas, the maximum monthly benefit was $429 (28% of poverty-level 
income). See Ife Finch & Liz Schott, Center on Budget and Policy Priorities, TANF Benefits Fell Further in 
2011 and Are Worth Much Less Than in 1996 in Most States (Nov. 21, 2011) available at 
http://www.cbpp.org/ cms/?fa=view&id=3625. 
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In 2002, California was first to provide partial wage replacement when an eligible 
employee takes time off from work to bond with a new biological, adopted or foster child 
or to care for a seriously ill family member.  The benefit was pegged at 55% percent of 
the employee’s usual weekly earnings up to a maximum benefit of $987.00 per week in 
2011
285
 indexed in relation to the state’s average weekly wage.  The duration of the leave 
is up to six weeks, which can be continuous or intermittent, during any twelve-month 
period. The same may be availed by both mothers and fathers within the first year after a 
child is born or placed with the family. The benefit, which took effect in July 2004, is 




In 2008, New Jersey established its own family leave program as an extension of 
its existing temporary disability insurance program financed through employee payroll 
taxes.  The benefit, which took effect in July 2009, provides for a leave of up to six 
weeks with partial wage replacement pegged at two-thirds of weekly pay up to a 





The State of Washington passed its paid family leave law in 2006 but the 
effectivity of the program has been postponed until 2015 due to budgetary shortfalls. 
                                                             
285  See Eileen Appelbaum & Ruth Milkman, Center for Economic and Policy Research, Leaves That 
Pay: Employer and Worker Experiences With Paid Family Leave in California (January 2011) available at 
http://www.cepr.net/publications/reports/leaves-that-pay. 
 
286  California Family Rights Act, GOV. CODE §12945.2. 
 
287  New Jersey Family Leave Act, N.J. STAT. ANN. §§34:11B- 1 TO 34:11B-16, in relation to the 
New Jersey Family Leave Insurance Law, N.J. STAT. ANN. §§43:21-26 TO 43:21-31. 
 134 
Washington’s program differed in structure from those in California and New Jersey by 
providing a flat benefit of $250.00 a week for up to five weeks. Washington has yet to 
establish a funding mechanism for the program because it does not have a temporary 




While formal equality opens the door for men to engage in childcare, as in the 
case of a gender-neutral family leave, a more substantive approach to equality is needed 
to nudge them into entering that opened door. Many men are not ready to instantaneously 
forget what they saw from their own fathers, hence, the need for powerful incentives to 
convince them that changing diapers today will eventually change the world tomorrow. 
 
Moreover, a substantive approach to equality is necessary because real world 
scenarios are not limited to the simplistic equation that husbands who help care for 
children also help their wives succeed in their professional careers in view of inevitable 
changes in the family structure that happened in recent years.  According to 2012 figures, 
nearly one in every four American children belong to single-mother families.
289
  Only 31% 
receive child support payments, hence, the sad fact that seven in ten children living with a 
single mother are poor or low income, compared with less than a third of children living 
in other types of families.
290
 These single mothers juggle work and family responsibilities 
                                                             
288  Washington State Family Leave Act, WASH. REV. CODE §§49.78.010 to 49.78.904. 
289   Of the 73.8 million Americans below 18 years of age, roughly 18 million live with their mothers 
only compared with about 3 million who live with their fathers. U.S. Census Bureau, America’s Families 
and Living Arrangements: 2012 (2012) available at http://www.census.gov/hhes/families/data/ 
cps2012.html. 
 
290  Mark Mather, Population Reference Bureau, U.S. Children in Single-Mother Families (May 2010) 
available at  http://www.prb.org/pdf10/single-motherfamilies.pdf. 
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with very little help, or none at all, from the fathers of their children. Workplace 
structures need to be redesigned taking them into consideration because the alternative – 
single mothers forced out of their jobs and relying on government welfare assistance – is 




The treatment of women in the American workplace had progressed from the 
early decades of romantic paternalism towards a more recent adherence to the formal 
model of equality.  The era of protective labor legislation was marked with the romantic 
notion that women have noble but delicate roles to fulfill as wives and mothers, hence, 
should not be further burdened with work outside the home. In the event, however, that 
the economic needs of the family obliges them to work to augment their husband’s wages, 
the harsh impact of labor on their fragile nature should be cushioned in order to preserve 
their ability to fulfill their primordial role. Hence, the prohibition on night work and 
imposition of maximum working hours as well as the prohibition on various kinds of 
seemingly perilous occupations have all but restricted women’s engagement in work 
outside the home.  
 
In more recent times, however, the American approach veered towards one of 
formal equality, an offshoot of the quest for racial egalitarianism.  Skin color is irrelevant 
in the measure of human capacities and should be ignored in a just society. So should sex. 
Hence, the guaranty of Title VII – equal employment opportunities regardless of race and 
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sex, among others.  But, the analogy is inadequate because the model of equality in sex 




To date, the United States still struggles with how best to treat pregnancy and 
childbirth. Institutions still need to be restructured taking into account the peculiar needs 
of women and focusing not only on equality of opportunity but more on equality of result.   
 
Time and again, the United States has been compared with the rest of the highly 
industrialized countries in the world and the conclusion almost always reached is that, in 
the words of Human Rights Watch, the United States is “failing its families” by its failure 





There are various theories proposed why the United States has maintained such an 
outlier position. One such theory claims that bringing a child into the world is as much an 
individual choice as it is an individual responsibility, thus, one can, and, in fact, should 
plan pregnancies and save
293
 enough funds to cover anticipated costs resulting from it.
294
  
                                                             
291  Moreover, Herma Hill Kay suggests that the eradication of sex discrimination requires a more 
fundamental alteration of existing legal and social order than the elimination of race discrimination 
demanded. Unlike in racial discrimination where there is a one-way desire for equality, that of blacks 
seeking to be treated the same as whites, in sex discrimination, the desire should be two-way, that of 
women seeking equal opportunity with men in the public sphere, while men similarly strive for significant 
participation in the private sphere. This is a mutual surrender of powers traditionally enjoyed by men and 
women in their separate public and private spheres, respectively, which can be opposed by formidable 
psychological barriers unless both sexes discover a shared incentive for a mutually beneficial change. See 
Herma Hill Kay, Models of Equality, 1985 U. ILL. L. REV. 39, 45-46, 47 (1985). 
 
292  Supra note 266. 
 




Another theory shifts focus to the U.S. fertility rate coupled with the country’s 
ability to attract highly skilled and professional immigrants. First, the U.S. fertility rate 
which is estimated to have reached 2.06 in 2012 still approximates the replacement rate 
of 2.1 and is much better off than the declining birthrates in many developed countries 
specially in Western Europe.
295
 Second is the ease with which the U.S. can increase the 
flow of immigrants considering the seemingly endless line of hopefuls at its borders and 
at its various embassies all over the world in pursuit of “the American dream”. With such 





Perhaps the most compelling reason lies in the American commitment to the 
principle of the free market, the belief that unregulated product and labor markets allocate 
resources most efficiently and will, over the long run, create the most wealth for 
society.
297
  The United States starts with the basic premise that markets work best in the 
spirit of free competition.  Corollary thereto, American business and industry 
                                                                                                                                                                                     
294  Linda A. White, The United States in Comparative Perspective: Maternity and Parental Leave 
And Child Care Benefits Trends in Liberal Welfare States, 21 YALE J.L. & FEMINISM 185, 228 (2009). 
295  Central Intelligence Agency, Country Comparison: Total Fertility Rate (2012) available at 
https://www.cia.gov/library/publications/the-world-factbook/rankorder/2127rank.html. 
 
296  Saul Levmore, Parental Leave and American Exceptionalism, 58 CASE W. RES. L. REV. 203, 207-
208, 213, 217 (2007).  Levmore made an interesting, but, as he himself claimed, politically incorrect 
suggestion, that higher subsidies might just deploy the least educated and poorest families, not exactly the 
target segment of the population, to boost the reproduction rate. Levmore further theorized that a two-tier 
private market system exists in the United States, that is, employers want to retain the prerogative of 
offering generous benefits to recruit and retain high-end employees but do not want to be tied to the same 
obligation for those who are not as valued. 
  
297  Richard N. Block, Work-Family Legislation in the United States, Canada, and Western Europe: A 
Quantitative Comparison, 34 PEPP. L. REV. 333, 356  (2007). 
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organizations have traditionally resisted the imposition of mandated family benefits and 
maintained that the same should be left to the employer’s discretion.  The experience in 
California, as reported by the Berkeley Media Studies Group, saw the Chamber of 
Commerce advancing six reasons in opposing paid family leave benefits, the four most 
popular of which are (a) that it puts an unfair burden on small businesses, (b) that it 
creates an investment disincentive, (c) that it represents a tax on jobs, and (d) that it will 
trigger the slippery slope to the welfare state.
298
   
 
First, the Chamber of Commerce tagged the benefit as a “job killer” especially for 
small businesses that will be saddled by a backbreaking new expense. They relied on the 
“bootstrap” image of entrepreneurs, the proverbial “little man,” trying to make it 
economically in an increasingly hostile environment.  
 
Second, they warned against the highly probable result of clouding California's 
business climate resulting in inability to attract, even lose, companies willing to do 
business in the state thereby resulting in Californians losing their jobs, “marching their 
way out of the state like a line of ants at a lousy picnic”.  
 
Third was the attempt to link paid family leave with anti-tax sentiment. Workers 
should be able to choose what they contribute to, and this law is unfair because 
                                                             
298  The two other minor justifications are (a) that the idea is good if the state had all the resources in 
the world but the timing is off and the benefit is not practical given the present economic circumstances, 
and (b) that the lack of safeguards against possible abuse creates a “gold card” that employees are likely to 
take undue advantage of. 
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employees cannot opt out while a chunk of their paychecks will be withheld whether or 
not they ever use the benefit.  
Finally, paid family leave was linked to personal responsibility in its pure, 
libertarian form. The state does not need to tell workers what to do in cases of family 



















                                                             
299  Berkeley Media Studies Group, Making the Case for Paid Family Leave : How California’s 





Considering the Canadian Alternative 
 
A.  Introduction 
 
Canada’s historical beginnings as a British colony gave it a common law heritage 
that it shared with the United States. The two countries further shared a common 
tongue,
300
 are geographically next-door neighbors,
301
 and have similarly welcomed a 
diverse array of immigrants.
302
 But, the similarities seem to have ended there as their 
constitutional ideals of equality have grown out of two very different historical contexts.   
 
                                                             
300  Although Canada recognizes English and French as having equal status as official languages, the 
majority of Canadians are native English speakers.  
 
301  It is interesting to note that due to geographical proximity, the United States and Canada also 
shared aboriginal roots.  For instance, the Iroquois peoples, who occupied parts of New York, Ontario and 
Quebec, enjoyed a matriarchal society where women enjoyed respect, autonomy, and a central position in 
work and family systems.  Historically, they lived in longhouses to accommodate the extended matrilineal 
clan led by the Clan Mothers who held the highest position of authority. Clan Mothers selected and 
confirmed the Iroquois Sachems, or Chiefs, who serve on the Council of Clans. They also monitored the 
Sachems’ conduct closely and removed them if they failed to serve the interests of the people and abide by 
The Great Law of Peace, the constitution of the Iroquis Confederacy. The Clan Mothers also influenced the 
conduct of wars as they have the power to either support or disapprove of a war party by providing or 
withholding moccasins and food for the warriors’ journey. Clan Mothers decide whether war captives 
would be adopted or killed. Put it another way –  
 
“They possess all actual authority; own the land, and the fields and 
their harvests; they are the soul of all councils, the arbiters of peace 
and war; they have the care of the public treasury; slaves are given to 
them; they arrange marriages; the children belong to them and to their 
blood is confined the line of descent and order of inheritance.” 
 
 See Renee Jacobs, Iroquois Great Law of Peace and the United States Constitution: How the 
Founding Fathers Ignored the Clan Mothers, 16 AM. INDIAN L. REV. 497, 500, 502, 503, 506 (1991). 
 
302  Leslie Goldstein, Constitutionalism and Policies Toward Women: Canada and the United States, 
4 INT'L J. CONST. L. 294, 295(2006). 
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The American constitution was born of war and revolution while Canada’s was 
shaped by evolution. Canada inched its way towards independence from the 
Confederation in 1867, to the recognition of autonomy from Great Britain in 1931, to the 
patriation of the Constitution and the adoption of the Charter of Rights and Freedoms in 
1982.
303
 Over a hundred years lapsed between the adoption of the Fourteenth 
Amendment in 1868 and the enactment of the Charter of Rights and Freedoms in 1982 
which further explains why the Canadian vision of liberty was based on international 
developments in human rights law
304
 in the latter half of the 20
th
 century, rather than the 




 centuries and why the Charter places 
less emphasis on individual rights and more on collective interests.
 
For instance, the 
rights guaranteed by the Charter give way to an express limitation stated outright in the 
very first section “to such reasonable limits prescribed by law as can be demonstrably 
justified in a free and democratic society”.
305
  The Charter further mandates that it shall 
be “interpreted in a manner consistent with the preservation and enhancement of the 
                                                             
303  Claire L’Heureux-Dubé, A Conversation About Equality, 29 DENV. J. INT’L L. & POL’Y 65, 68 
(2000). 
304  “The key insight of the human rights approach is that human beings should not only be free from 
the intrusive state but should also be treated with dignity and should have the means necessary for full and 
equal participation in society.  Since human dignity and equal participation encompass both individual and 
collective aspects of the human experience, the human rights approach requires balancing the rights of 
individuals, the recognition that historically disadvantaged or minority groups may need special protection, 
and the collective social interest.” Claire L’Heureux-Dubé, It Takes a Vision: The Constitutionalization of 
Equality in Canada, 14 YALE J.L. & FEMINISM 363, 366 (2002).  
305  Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B 
to the Canada Act, 1982, c.11 (U.K). 
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multicultural heritage of Canadians”.
 306
 Quite interestingly, the Charter does not mention 




The specific guarantees of equality are found in Sections 15 and 28 of the Charter. 
Section 15 provides that “every individual is equal before and under the law and has the 
right to the equal protection and equal benefit of the law without discrimination and, in 
particular, without discrimination based on race, national or ethnic origin, colour, religion, 
sex, age or mental or physical disability”. The same section approves affirmative action 
programs by explicitly stating that laws, programs or activities aimed towards the 
amelioration of conditions of disadvantaged individuals or groups are not precluded.  
Moreover, Section 28 reinforces the guarantee of equality by providing that the protected 
rights and freedoms are guaranteed equally to male and female persons notwithstanding 
anything else that may be written in the Charter.
308
 
                                                             
306  Id. at §27.  
 
307  L’Heureux-Dubé, supra note 304.  
 
308  Prior to the Charter of Rights and Freedoms, equality rights were guaranteed to Canadians by the 
Bill of Rights. Enacted on August 10, 1960, the introductory section of the statute provides in part –  
 
“It is hereby recognized and declared that in Canada there have 
existed and shall continue to exist without discrimination by reason of 
race, national origin, colour, religion or sex… the right of the 
individual to equality before the law and the protection of the law.” 
 
On March 1, 1978, the Canadian Human Rights Act came into force and extended the above list of 
prohibited grounds of discrimination.  Specifically, Section 2 of the Act declares that its purpose is to 
extend the laws in Canada to give effect to the principle that–  
 
“all individuals should have an opportunity equal with other 
individuals to make for themselves the lives that they are able and wish 
to have and to have their needs accommodated, consistent with their 
duties and obligations as members of society, without being hindered in 
or prevented from doing so by discriminatory practices based on race, 
national or ethnic origin, colour, religion, age, sex, sexual orientation, 
marital status, family status, disability or conviction for an offence for 
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This chapter begins, much like the immediately preceding one, with early 
jurisprudence and protective labor legislations reflecting an attitude of romantic 
paternalism inherited from their shared common law heritage. Unlike the American 
progression towards a formal approach to equality, however, this chapter will trace how 
Canada started its journey towards substantive equality, inspired by a more contemporary 
view of human rights that shifts focus from individual entitlements to collective interests.  
More specifically, the chapter will look at laws that attempt to give women equal 
employment opportunities by providing support for pregnancy, breastfeeding, and child 
care. In this regard, the chapter will evaluate the apparent irony between the great value 
that Canada has placed on childbearing, emphasizing that its costs should be a shared 
responsibility of mothers, fathers, and society as a whole, and the latent indicators of 
societal commitment falling short in support of childrearing that necessarily follows after 
a successful pregnancy. The chapter will explore this further by comparing the unique 
practices in Quebec vis-à-vis the rest of Canada and thereafter conclude that Canada’s 
brand of substantive equality still seems to need just a little bit more.   
 
 
                                                                                                                                                                                     
which a pardon has been granted or in respect of which a record of 
suspension has been ordered.”  
 
Moreover, Section 3 clarifies that where the ground of discrimination is pregnancy or childbirth, 
the discrimination is deemed to be on the ground of sex. 
 
Neither of the two statutes, however, was constitutionally entrenched, hence, they merely enjoyed 
the status of regular statutes that can be easily amended or repealed.  The move to enact an entrenched 
charter of rights that will take precedence over inconsistent federal and provincial laws was thus strongly 
pushed by Prime Minister Pierre Trudeau culminating in the enactment of the Constitution Act in 1982 the 





 in Early Canadian Jurisprudence 
 
The struggle of Myra Bradwell to be admitted to the Illinois Bar is not without a 
Canadian counterpart. Mabel French sought to be admitted to the legal profession first in 
the province of New Brunswick
310
 and, after six years, in the province of British 
Columbia,
311
 and got rejected twice despite the fact that she has completed the prescribed 
term of study, passed all the necessary examinations, and possessed all the qualifications 
                                                             
309  The term “romantic paternalism” was never explicitly used in the history of Canadian 
jurisprudence except in a single case decided by the Ontario Board of Inquiry, now known as the Human 
Rights Tribunal of Ontario, where the American case of Weeks v. Southern Bell Telephone & Telegraph 
Company was cited as foremost authority in rejecting “romantic paternalism” for being “unduly Victorian”.   
 
In Oliver v. City of Hamilton (1995), 26 M.P.L.R. (2d) 278, Mayor Robert Morrow of Hamilton 
City refused a request made by complainant Joseph Oliver on behalf of the Gay and Lesbian Alliance to 
issue a proclamation in celebration of Gay Pride Week during the week of June 13-16, 1991. The Mayor 
anchored his refusal on his belief that the proclamation will cause the gay and lesbian movement “more 
harm than good”.  He expressed concern for their “vulnerable and sensitive members” because the 
proclamation would be “so overwhelmingly opposed by members of the community”.  The Board ruled 
that the Mayor discriminated against the complainant because of the sexual orientation of the group he 
represented thereby violating the Ontario Human Rights Code –  
 
“The basis of the Human Rights Code is that every individual or group 
has the right to be treated with respect and dignity. A group has the 
right to make their own decisions about what they want to do to further 
their own interests, as they see them. Other members of the community 
may disagree, but that does not give them a right to step in and limit a 
group's legal attempts to do what they perceive as right. The 
paternalistic attitude of the Mayor towards the gay and lesbian 
community is similar to the attitude of male employers that resulted in 
women being excluded from jobs that were formerly male-dominated. 
The employers' decisions, in those instances, were based on their desire 
to "protect" women, but had the result of excluding women from types 
of employment they chose to pursue for their own reasons. Human 
rights legislation was interpreted as giving women the right to make 
their own decisions about where they wished to work. Paternalism 
cannot be used as a barrier to equality. Weeks v. Southern Bell 
Telephone & Telegraph Co., 408 F.2d 228 (U.S. Court of Appeals, 5th 
Cir. 1969), is an American case whose reasoning has been widely 
adopted by Canadian human rights tribunals.” 
 
310  In re: Mabel French (1905), 37 N.B.R. 359. 
 
311 In re: Mabel French (1912), 17 B.C.R. 1. 
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to engage in the practice of law.  The decision of the Supreme Court of New Brunswick 
was penned by no less than its Chief Justice, William H. Tuck, who woefully opined -  
 
“If I dare to express my own views I would say that I have 
no sympathy with the opinion that women should in all 
branches of life come in competition with men. Better let 
them attend to their own legitimate business…. My own 
opinion is that it was never in the contemplation of the 
legislature that a woman should be admitted an attorney of 
this court, and that the word "person" in the section applies 
only to males, the only persons qualified at common law.”  
 
In his concurring opinion, Justice Frederick Eustace Barker, who was destined to 
be Chief Justice in three years, cited no less than Justice Joseph P. Bradley’s concurrence 
in Bradwell v. Illinois - “[t]he natural and proper timidity and delicacy which belongs to 
the female sex evidently unfits it for many of the occupations of civil life”.  
 
In the subsequent decision of the British Columbia Court of Appeal, Chief Justice 
James A. Macdonald was more careful. He relied on the “trend of authority at common 
law” which considers women ineligible as he found not a single case in English and 
Canadian jurisprudence in support of French’s application while the one and only case 
decided by the American Supreme Court, clearly referring to Bradwell v. Illinois, was 
likewise against French. Ultimately, he preferred to tie the hands of the court -   
 
“That there are cogent reasons for a change based 
upon changes in the legal status of women, and the 
enlarged activities of modern life, may be admitted, but if 
we were to give effect to these considerations, we should be 
usurping the functions of the legislature rather than 
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discharging the duty of the court, which is to decide what 
the law is, not what it ought to be.” 
 
In his concurring opinion, Justice Paulus Irving came to the sad conclusion that 
lawyering was “a profession for men, and men alone”. 
 
The Superior Court of Quebec employed an even more paternalistic language in 
the case of Dame Langstaff whose petition to be admitted to the study of law was rejected 
because she was a married woman.
312
  According to Justice Henri Cesaire Saint-Pierre, a 
“woman may be as brave as any man” but her “physical constitution makes it plain that 
nature never intended her to take part along with the stronger sex in the bloody affrays of 
the battle field.”  He thus ruled that to admit a married woman as a barrister “would be 
nothing short of a direct infringement upon public order and a manifest violation of the 
law of good morals and public decency”.  He cited as example the prosecution and 
defense of the crime of rape where it would be necessary to propound questions upon the 
complainant to prove acts that either constitute the essence of the crime or that which 
would be necessary to meet and repeal the charge.  He opined –  
 
“No woman possessing the least sense of decency 
could possibly do so without throwing a blur upon her own 
dignity and without bringing into utter contempt the honor 
and respect due to her sex.” 
 
Justice Saint-Pierre concluded his decision by commending the petitioner as a 
“young woman of good morals… possessed of considerable ability”, hence, “her 
                                                             




ambition in life should be directed towards the seeking of a field of labor more suitable to 
the sex and more likely to ensure for her the success in life to which her irreproachable 
conduct and remarkable talents give her the right to aspire”. 
 
Thus, in the provinces of New Brunswick and British Columbia, women were not 
considered “persons” eligible to practice law.  In Quebec, women were not eligible to be 
“candidates” to the bar.  Even the Supreme Court of Canada, in Edwards v. Canada 
(Attorney General) ruled in a similar manner and declared that women were not “persons” 
eligible to be appointed to the Senate.
313
    
 
C. Romantic Paternalism in Protective Labor Legislations 
 
Much like those in their next-door neighbor, social reformists in Canada were 
especially concerned about the plight of working women and children during the rapid 
industrialization and urbanization that occurred in the late 19
th
 and early 20
th
 century.  
Historians Ruth A. Frager and Carmela Patrias described this concern as paternalistic, 
assuming women to be nearly as helpless as children and are therefore in need of male 
protection -   
 
“[r]eformers pointed to the fumes, heat and noise in the 
factories, as well as the speed of new machines, as 
endangering the physical and mental health of future 
mothers. In the case of shops, standing for long hours was 
believed to be damaging to the women’s procreative 
capacities… [and] were just as worried that women’s 
                                                             
313  (1928) S.C.R. 276. Fortunately, the case was appealed to the Judicial Committee of the British 
Privy Council which ordered a reversal in Edwards v. Attorney General of Canada  (1930), A.C. 124. 
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moral purity was imperiled, as these women were leaving 
the presumed protection of their families and working in 
close contact with strange men in factories and shops.  
Paid employment would prevent young, single women from 
learning adequate domestic skills from their mothers, 
reformers feared, while preventing married women from 
fulfilling their domestic functions properly.  The reformers 
believed that certain forms of work especially in the 
factories, would coarsen women’s allegedly finer natures 




The Ontario Factories Act of 1884 was the first Canadian legislation on industrial 
safety patterned after the British legislation of 1878.  Quebec subsequently passed  
similar legislation in 1885 followed by Manitoba in 1900. The prohibitions and 
restrictions embodied in these laws were mainly concerned with the protection of 
children (generally defined as an individual under fourteen years of age), young girls 
(between fourteen to eighteen) and women (over eighteen).  
 
The Factories Acts uniformly provide that young girls and women workers may 
not be employed in factories where permanent injury to their health is likely.  They are 
likewise not allowed in particular occupations within the factory, specifically, those that 
would require them to clean machinery in motion.
315
  They may not be employed for 
more than ten hours in one day, nor more than sixty hours in one week, unless a different 
apportionment of the hours of work per day is made to give a shorter day’s work on 
                                                             
314  RUTH A. FRAGER & CARMELA PATRIAS, DISCOUNTED LABOUR : WOMEN WORKERS IN CANADA, 
1870-1939 91-92 (2005).  
 
315  The uniform phraseology was “no young girl or women shall be allowed to clean such part of the 
machinery as is mill-gearing when in motion for the purpose of propelling any part of the mechanical 
machinery.  No child or young girl shall be allowed to work between fixed and traversing parts of any 





  They shall be allowed at least one hour at noon of each day for meals. 
Special permits or exemptions may be granted where an accident or other occurrence 
beyond the control of the employer prevents the working of the motive power or the 
machinery or part of it, or in the case of certain exigencies of trade which require work 
for longer periods of time but such extension should be no more than 12.5 hours per day 
or 72.5 hours per week and only between the hours of six in the morning and nine in the 
evening, with a guaranteed break of forty-five minutes for evening meals.
317
   
 
In 1886, Manitoba prohibited women from selling or delivering liquor to any 
guest or customer in any restaurant, tavern or hotel.  Service in the dining room, however 
was not prohibited.  Wives and daughters of men holding liquor licenses were also 




In 1888, the provinces of Ontario and Manitoba passed their respective Shops 
Regulation Act. The common highlight of such legislation is the requirement for 
employers to provide a sufficient number of suitable seats or chairs for the use of their 
female employees who shall be permitted to use the same when not necessarily engaged 
in their work or duty.
319
  
                                                             
316  8 hours a day, or 48 hours a week, in Manitoba. 
 
317  Canada Department of Labour, Legislation in Canada for the Protection of Persons Employed in 
Factories, 1 LAB. GAZ. 107 (1900)  
 
318  CONSTANCE BACKHOUSE, PETTICOATS AND PREJUDICE: WOMEN AND LAW IN NINETEENTH 
CENTURY CANADA 291 (1991). 
 
319  Canada Department of Labour, Legislation for the Protection of Employees in Shops and Stores. 1 




In 1890, the Toronto City Council passed a by-law prohibiting women from 




In 1892 and 1897, legislation prohibiting women from working in mines were 
passed in Quebec and Ontario, respectively.  Also, in 1897, British Columbia passed a 
similar legislation prohibiting women from working below ground. Where women were 
employed above ground, they may not be required to work between the hours of nine in 





By 1922, most of the provinces have passed legislation providing for a three- or 
five-member minimum wage board to set wage rates for female workers on an industry-
by-industry basis.
322
 However, the traditional gender ideology led these wage boards to 
set the rates at very low levels. For instance, the Minimum Wage Board in Ontario 
declared that the minimum wage should be “the least sum upon which a working woman 
can be expected to support herself”.
323
  It was presumed that female minors and learners 
could still depend on their fathers while women over eighteen were single and supported 
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only themselves.  Moreover, no allowances were provided for cyclical layoffs, illnesses 
or vacations because -  
 
“[t]he working girl ought to be content with modest means 
appropriate to her class.  Not for her the frivolity of fine 
dress, jewellery, or commercial entertainments, which were, 
in any event, morally suspect in the eyes of the reformers.  
Indeed, her need to manage on a tight budget would 




Unfortunately, the abovementioned protective legislations made very little 
practical difference in Canadian women’s work lives. For instance, few women availed of 
the guaranteed lunch break as it will only make their ten-hour workday even longer. With 
domestic duties waiting at the end of the day, they preferred to eat quickly by their 
machines to allow them to go home as soon as possible. There is some evidence that 





Seats were dutifully provided by shop proprietors in compliance with the law but 
whether or not women actually used them was another story. Either they themselves 
refused to use the seats for fear of losing their jobs or they never had the opportunity to 
sit down because of relentless tasks given by their employers.
326
 Concern for women’s 
safety is often superficial because despite the prohibition of employment in situations in 
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which their health might be permanently damaged, the burden actually rests upon the 
worker to protect herself. For example, instead of requiring employers to install guards 
on dangerous machines, women workers were simply required to wear hairnets to prevent 
themselves from being scalped.
327
 Moreover, the emphasis on women’s perceived 
fragility due to their childbearing functions reinforced the belief that there are jobs they 
are not fit to perform leading to gender segregation in the workplace. Likewise, their 
participation in the workforce is temporary and secondary, hence, the acceptability of 




As in the United States, Canadian women were divided on the issue of protective 
labor legislation.  For instance, some prominent feminists served on provincial wage 
commissions while others firmly opposed minimum wage laws.  The stated purpose of 
the minimum wage laws actually sends mixed signals, that is, “to ensure the right of the 
worker to live from her work” while at the same time “to preserve their health, morals 
and efficiency” for the very same young women who toiled in industry “would one day 
be the mothers of the nation”.  Some argued that protective legislation was highly 
desirable because women were less unionized than men while some maintained that such 
legislation will only render women less competitive.  Night work was opposed because of 
the danger that it poses to women who walk the streets alone at night but prohibition 
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justified by an argument on preservation of morality was also gravely opposed for being 




On February 16, 1967, Prime Minister Lester Pearson established the Royal 
Commission on the Status of Women. Over the next three years, the Commission held a 
series of public hearings and research studies across Canada and received hundreds of 
briefs and letters of opinions from individuals and organizations.  The end product was a 
report containing 167 recommendations to ensure equal opportunities between women 
and men in all aspects of Canadian society. More specifically, the ninth and tenth 
recommendations were on the extension of minimum wage laws to male workers in 
Prince Edward Island, Nova Scotia, Newfoundland and British Columbia.
330
 Similarly, 
the eighteenth recommendation was for all the provinces and territories to apply their 
respective protective labour legislations to both female and male workers.  The entirety of 
the report spelled out four important principles: (1) women should be free to choose 
whether or not to take employment outside their homes; (2) the care of children is a 
responsibility to be shared by the mother, the father, and society;
331
 (3) society has a 
responsibility for women because of pregnancy and childbirth, and special treatment 
related to maternity will always be necessary; and (4) in certain areas women will, for an 
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330  The other provinces have already extended minimum wage laws to men as early as the 1930s. 
 
331  There is an interesting contrast between this principle and that which can be inferred from the 
Report of the President’s Commission on the Status of Women in the United States -  that childcare is the 
primary responsibility of mothers. Although state support in the form of adequate child care facilities was 
recommended to ease the burden of working mothers, fathers’ share is nowhere mentioned in the Report. 
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interim period require special treatment to overcome the adverse effects of discriminatory 
practices.
332
   
 
“Given the pluralistic identities and politics of 
women, the Royal Commission on the Status of Women was 
a success on many levels.  As a forum for providing 
information and raising consciousness, the report of the 
commission scored a real triumph.  Although statistical and 
other information in women was available before, never 
had it been documented in one report in such depth and 
detail.  The report also focused significant public attention 
on some of the political questions involved in trying to 
achieve equality between men and women in a liberal state.  
Finally, the report gave impetus to many women to 





To date, the specific recommendations cited above have been fully implemented.  
While night work limitation for minors remains in place, no such burden has been 
retained for women workers whether on the family way or not.  All jurisdictions in 
Canada have enacted minimum wage legislation as well as legislations prohibiting 
differentiation in rates of pay on the basis of sex.  The latter provision is often found in 
the same minimum wage statute or in special “pay equity” legislations, if not embodied 
in human rights codes.
334
  Moreover, the right to refuse unsafe work has been statutorily 
established in all provincial, as well as in the federal, jurisdictions. Thus, a worker is 
entitled to refuse to perform work where he or she has reason to believe that the work in 
question is likely to endanger himself/herself or another worker.  There are minor 
                                                             
332  PRENTICE ET AL., supra note 327, at 349. 
 
333  Kimberly Speers, The Royal Commission on the Status of Women in Canada, 1967-1970 : Liberal 
Feminism and its Radical Implications, in FRAMING OUR PAST : CANADIAN WOMEN’S HISTORY IN THE 
TWENTIETH CENTURY 255 (Sharon Anne Cook, Lorna R. McLean & Kate O’Rourke eds., 2001). 
 
334  DONALD D. CARTER ET AL., LABOUR LAW IN CANADA 121 (2002). 
 
 155 
variations in the phraseology adopted by other provinces, as in the case of Saskatchewan 
where the employee must have “reasonable grounds” to believe that the work is 
“unusually” dangerous, whereas, in Alberta and Newfoundland, the danger must be 




A unique privilege provided only in Quebec is worthy to note at this juncture. 
Pregnant workers have a special right to reassignment to safer tasks or to paid preventive 
leave from work, if the job that they are performing is hazardous to their health. A 
pregnant worker simply needs to furnish her employer with a medical certificate that 
attests to the fact that her working conditions create physical danger for her unborn child, 
or to her own health due to her pregnancy.  The employer is then obliged to 
accommodate the worker by reassigning her to such duties that will not pose a danger to 
the fetus and/or to herself, and which she can reasonably accomplish.  If accommodation 
is not possible, the worker is entitled to a paid preventive leave from the time the medical 
certificate is presented until the end of the pregnancy.  She is to be paid her regular salary 




                                                             
335  The typical procedure begins with the worker notifying his or her supervisor of the occurrence of 
danger which the latter ought to promptly investigate. The findings are thereafter reported to management 
which determines the necessary measures to be undertaken to eliminate the danger. If the employee insists 
that the work remains unsafe despite the implementation of remedial measures, the matter will be referred 
to a government health and safety investigator who will determine whether or not the refusal to work is 
warranted. Should the investigator find that the work indeed remains unsafe, a “stop work” order shall be 
issued upholding the worker’s refusal to work but, should the investigator’s finding be otherwise, the 
employee may appeal to the appropriate government agency tasked to adjudicate the issue. It must be 
noted, however, that the employee may not refuse to perform work due to normal hazards that are part and 
parcel of the job in question.  See INNIS CHRISTIE ET AL., EMPLOYMENT LAW IN CANADA 344-345, 346-349 
(1993). 
 
336  Janis Sarra, Protecting Workers’ Reproductive Health : Lessons from Quebec and Other Statutory 
Regimes, 53 U. TORONTO FAC. L. REV. 272, 281(1995). 
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Quebec likewise provides special protection for a nursing mother who may, as in 
the case mentioned above, furnish her employer with a medical certificate that attests to 
the fact that her working conditions are dangerous for the child she is currently nursing. 
She is then entitled to reassignment to safer tasks which she can reasonably perform.  If 
reassignment is not immediately possible, she is entitled to take a leave until such time as 




There is a parallel privilege under the Canada Labour Code although its 
application is limited only to employees who are employed on or in connection with the 
operation of any federal work, undertaking or business, or in any corporation established 




There are a number of significant decisions on fetal protection policies in Canada 
the earliest of which was an arbitration case against General Motors which implemented 
a policy that forced women who worked in its lead storage battery division to transfer to 
lead-free areas of the operation unless they could provide medical proof of sterility thus 
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338  An employee who is pregnant or nursing may cease to perform her job if she believes, and a 
qualified medical practitioner confirms, that by reason of the pregnancy or nursing, continuing any of her 
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the wages and benefits that are attached thereto regardless of whether or not she has been reassigned. 
Canada Labour Code, R.S.C. 1985, c. L-2, §132. 
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resulting in loss of seniority, benefits and salary.
339
 The grievance filed by the Union of 
Automobile Workers did not argue that the exclusion of women was discriminatory per 
se but that the offspring of both sexes are equally at risk due to parental lead exposure, 
hence, it was discriminatory to exclude female but not male workers.  The arbitrator was 
convinced that exposure to lead posed greater risk to the offspring of fertile females and 
was not prepared to believe that the risk to men was just as compelling, hence, the policy 
of excluding women of child-bearing age was upheld as reasonable. 
 
Fortunately, the ruling in General Motors was not followed by human rights 
tribunals in subsequent cases on fetal protection policies. In Cassan et al. v. Hudson Bay 
Mining and Smelting Co. Ltd., the exclusionary policy was directed towards women in 
smelter positions exposed to lead contaminants.
340
  In Weins v. Inco Metals Company, 
women were not permitted to work in virtually all available jobs in a nickel refinery 
because of risk of exposure to occasional leakages of nickel carbonyl gases.
 341
 The 
Canadian Human Rights Tribunal in Cassan and the Ontario Board of Inquiry in Weins 
made parallel rulings that the exclusion of women of childbearing potential constituted 
discrimination on the basis of sex.  
 
Finally, in Heincke v. Emrick Plastics, a female worker’s request for reassignment 
to a less hazardous job to avoid exposure to solvents in spray paints during her pregnancy 
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was denied by her employer.  The Ontario Board of Inquiry ruled that though there was 
some controversy on the precise toxicity of the solvents, the employer discriminated 




Moreover, there are two important cases decided by the Supreme Court striking 
down company hiring policies that discriminated against women on the basis of their 
physical strength and attributes and upholding a substantive approach to equality that 
admits of accommodation and affirmative action. 
 
In Action Travail des Femmes v. Canadian National Railway Company, the 
plaintiff, a public interest pressure group, lodged a complaint before the Canadian Human 
Rights Tribunal alleging that women seeking employment in the defendant company 
were channeled into secretarial positions whereas men were guided toward clerical 
positions which most often led to promotions to higher positions. Women were also 
discouraged from bidding on traditional men’s jobs and were subjected to negative 
attitudes of male supervisors.  As a result, women constituted approximately 4% of the 
total workforce and held less than 0.5% of the senior management jobs in the said 
company in contrast with national employment statistics in the 1970s when women 
workers comprised 1/3 of the total labor force and held 14.3% of managerial positions in 
Canada. The Tribunal required the company to increase the proportion of its women 
workers in non-traditional occupations equivalent to the national average of 13% and, 
until that goal was achieved, to hire at least one woman for every four non-traditional 
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jobs filled in the future. The ruling was challenged before the Supreme Court which 
upheld the authority of the Tribunal to impose special temporary measures to address the 
problem of systemic discrimination in the hiring and promotion of women.  The Supreme 
Court had the occasion to emphasize that human rights legislation should not be treated 
as ordinary law of general application but should be recognized as a fundamental law that 
gives rise to individual rights of vital importance. The goal of substantive equality is not 
only to promote equal opportunity but equal dignity of all men and women by preventing 




Similarly, in British Columbia (Public Service Employee Relations Commission) v. 
British Columbia Government Service Employees’ Union, the Supreme Court invalidated 
an employment fitness test that discriminated against women as it was based on men’s 
physiology.  The case involved Tawney Meiorin, a female forest firefighter for three 
years, who lost her job when British Columbia adopted a new series of fitness tests for 
forest fighters, one of which she did not satisfactorily pass. Evidence accepted 
demonstrated that owing to physiological differences, most women have lower aerobic 
capacity than most men and even with sufficient training, most women cannot increase 
this aerobic capacity to the level required by the aerobic standard imposed herein. On the 
other hand, proper training can allow most men to meet the standard.  The Supreme Court 
ruled that the aerobics standard was discriminatory and thus violates the British Columbia 
Human Rights Code.  The Court added that to be justified under human rights legislation, 
conception of equality must be built in the workplace standard, meaning, the standard 
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itself must accommodate factors relating to the unique capabilities and inherent worth 
and dignity of every individual, up to the point of undue hardship. Accommodation here 
does not only mean giving concessions to those who are “different”, rather, it entails 
abandoning the “normal” and working for genuine inclusiveness. It must examine the 
way institutions and relations must be transformed in order to make them available, 





D. On Maternity Leave and Breastfeeding Policies 
 
At present, most Canadian provinces grant female workers seventeen weeks of 
maternity leave
345
 conditioned upon the worker accruing a minimum period of 
continuous service, usually twelve consecutive months, except in the case of three 
provinces – British Columbia, Quebec and New Brunswick - which do not impose prior 
service requirements. The right includes a safeguard for the workers against being 
penalized by their employers on account of taking maternity leave.  Employers are 
required to reinstate the worker to her previous job or to re-engage her in a comparable 
position without loss of pay or benefits.  An employee on leave is still entitled to full 
opportunity of participation in any promotion competitions, training programs or other 
career development schemes.
346
   
                                                             
344  British Columbia (Public Service Employee Relations Commission) v. British Columbia 
Government Service Employees’ Union (1999), 3 S.C.R. 3. 
 
345  A slightly longer period of 18 weeks is granted in the provinces of Alberta, British Columbia, 
Quebec and Saskatchewan. 
 
346
  CARTER, supra note 334, at 165. 
 161 
 
While maternity leave is unpaid, the female worker is eligible for unemployment 
insurance benefits under the Employment Insurance Act equivalent to 55% of previous 
earnings for a period of fifteen weeks.
 347
  Since this income replacement scheme is 
provided under federal law, the benefit is uniform in all provinces except Quebec which 
opted out of the program to provide more generous maternity, paternity and parental 
leave schemes.  Thus, Quebec provides unemployment insurance payment of 70% for 
eighteen weeks of maternity leave coupled with 70% for five weeks of paternity leave. 
Extension of maternity leave is possible in five jurisdictions – Alberta, Manitoba, the 
Northwest Territories, Nunavut and Quebec – if the actual date of delivery occurs after 
the estimated date, the extension being equivalent to the period of time between the two.  
This is, however, limited to six weeks in the Northwest Territories and Nunavut, and is 
available only in Quebec if the employee has less than two weeks of regular maternity 
leave remaining after delivery. Maternity leave can also be extended up to a period of six 
weeks in Alberta, Quebec, British Columbia and Saskatchewan, if the medical condition 
of the mother or child prevents the employee from returning to work. Quite notably, 
maternity leave can be availed by a father in grave circumstances, as in the case of death 
or total disability of the mother.
 348
 
                                                             
347  Entitlement to unemployment insurance payments is conditioned upon the pregnant worker’s 
having worked for at least 600 hours in the last 52 weeks or since the last claim.  This was a reduction from 
the previous requirement of 700 hours challenged in the case of Canada (Attorney General) v. Lesiuk 
(2003), 2 F.C. 697 where the Federal Court of Appeal rejected the argument that this requirement is 
constitutionally unfair for women who are often working part-time due to their role as primary caregivers 
and would thus find it more difficult to accumulate the required number of hours compared with their male 
colleagues. The Supreme Court refused to hear Lesiuk’s appeal (S.C.C. 29642). 
 
348  ANNE-MARIE MOONEY COTTER, PREGNANT PAUSE: AN INTERNATIONAL ANALYSIS OF 




A discussion of pregnancy and motherhood in the Canadian legal front will not be 
complete without touching on the important cases of Bliss v. Attorney General
349
 and 




Immediately after giving birth to her child, Stella Bliss sought regular 
unemployment insurance benefits under the Employment Insurance Act to which she 
thought she was qualified, having earned the statutory requirement of eight weeks of 
prior insurable employment.  The same Act provided for special pregnancy benefits but 
she was not qualified under its more stringent requirement of ten weeks of prior insurable 
employment, hence, she opted to apply for the former instead of the latter. Her 
application was denied because another provision of the Act precludes payment of 
regular unemployment insurance benefits during the fifteen-week period surrounding 
childbirth. Payment of regular unemployment insurance is premised on the applicant’s 
inability to obtain suitable employment despite being capable to and available for work 
but a woman is presumed to be incapable of and unavailable for work during the final 
period of pregnancy and the initial period after birth. The end result was Bliss’ 
ineligibility for both regular unemployment insurance benefits and special pregnancy 
benefits.  
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In her appeal to the Supreme Court, Bliss argued that she was denied equality 
before the law because she was denied regular unemployment insurance benefits 
available to all other claimants both male and female who, like her, had eight weeks of 
prior insurable employment and who were capable of and available for work. She was 




According to the decision penned by Justice Ronald Almon Ritchie, any 
inequality between the sexes in this area is not created by legislation but by nature.  The 
special pregnancy benefits provided under the Act were intended for a special class of 
individuals – pregnant women.   The pregnancy benefit nonetheless has a concomitant 
limitation, that of restricted eligibility for regular unemployment insurance benefits the 
purpose being to encourage pregnant women to avail of the former whenever possible.  
This limitation applied to all pregnant women but was not applicable to non-pregnant 
women nor to men. Therefore, pregnancy discrimination was not sex-based 
discrimination because the relevant distinction was not between women and men but 




Bliss was decided under the Canadian Bill of Rights under a rationale very similar 
to that in the American cases of Geduldig v. Aiello
352
 and General Electric v. Gilbert.
353
 
The formal model of equality was used as basis in ruling that women were not 
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discriminated against because they were subjected to the same eligibility requirements 
with men in order to avail of regular unemployment insurance benefits.  Since men and 
women were treated the same, there was equality of opportunity, but, in the end, there 
was no equality of result for Stella Bliss who found herself in the unfortunate situation of 
being underemployed in the months prior to her childbirth. A decade after, in the case of 
Brooks v. Canada Safeway Ltd., an enlightened Canadian Supreme Court was prepared to 
say that Bliss was wrongly decided.  
  
Susan Brooks, Patricia Allen and Patricia Dixon were part-time cashiers 
employed by Canada Safeway who became pregnant and who claimed weekly benefits 
for lost earnings under a group insurance plan for accidents and sickness maintained by 
their employer. Their claims were denied because the plan precluded payment of weekly 
benefits during a seventeen-week period surrounding childbirth. They were able to claim 
maternity benefits under the Employment Insurance Act but the same were considerably 
less than what they would have been entitled to under the group insurance plan had 
pregnancy been included in its coverage. They brought the matter to the Manitoba 
Human Rights Commission alleging that differential treatment of pregnancy in Safeway’s 




Chief Justice Brian Dickson had no doubt that Safeway’s group insurance plan 
singled out pregnancy for disadvantageous treatment.  For the seventeen-week period 
surrounding their delivery, pregnant women were not entitled to any compensation under 
the plan regardless of the reason for their inability to work.  Even ailments totally 
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unrelated to pregnancy suffered during the pertinent period were not entitled to 
compensation. The Court ruled that discrimination on the basis of pregnancy is a form of 
sex discrimination because of the basic biological fact that only women have the capacity 
to become pregnant. It is “unfair to impose all the costs of pregnancy upon one half of the 
population”. “Those who bear children and benefit society as a whole thereby should not 




 On the matter of breastfeeding, it is somehow surprising that there is no federal 
legislation that explicitly guarantee the right of working women to breastfeeding breaks 
whether paid or unpaid. To make up for the need, the Canadian Human Rights 
Commission, as well as the Human Rights Commissions of a good number of provinces, 
have promulgated their respective policy statements and/or guidelines based on broad and 
liberal interpretation of the right against discrimination on the basis of sex. 
  
To begin with, the handbook on policy and best practices regarding pregnancy 
and human rights in workplaces under federal jurisdiction published by the Canadian 
Human Rights Commission provides that employees who breastfeed or express breast 
milk should be accommodated upon their return to work post-pregnancy.  Such duty to 
accommodate can include (1) providing a suitable clean place for breastfeeding or for 
expressing and storing milk, (2) providing longer or extra breaks for the above purpose, 
(3) allowing for extension of maternity leave, or (4) allowing for alternative work 
                                                             





 In 2007, the Canadian Human Rights Tribunal ruled in the case of Cole 
v. Bell Canada that it would not have caused the employer undue hardship to allow its 
employee to leave work an hour earlier each day to breastfeed her baby considering that 
the time requested was a lean hour and she will not be paid for the time off. Bell Canada 
recklessly engaged in discriminatory practice when it treated Cole’s desire to breastfeed 





 The Ontario Human Rights Code guarantees that the right to equal treatment 
without discrimination because of sex includes the right to equal treatment without 
discrimination because a woman is or may become pregnant.  Pregnancy was interpreted 
by the Ontario Human Rights Commission to include the process of pregnancy from 
conception up to the period following childbirth as well as the post-delivery period and 
breastfeeding which is deemed a natural part of childrearing, and so is integrally related 
to the ground of sex, as well as to family status. Women should not be disadvantaged in 
services, accommodation or employment because they have chosen to breastfeed their 
children nor should they be harassed or subjected to negative treatment because they have 
chosen not to. The length of time a woman desires to breastfeed should be respected 
should she choose to continue breastfeeding beyond her children’s infancy and into their 
toddler years. Breastfeeding is a health issue and not one of public decency. Women 
                                                             
355  Canadian Human Rights Commission, Pregnancy & Human Rights in the Workplace: Policy and 
Best Practices (2011) available at http://www.chrc-ccdp.gc.ca/sites /default/files/pregnancy _policy_0.pdf. 
 
356
  Cole v. Bell Canada, [2007] C.H.R.T. 7. 
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The foregoing principles are echoed under the guideline on pregnancy 
discrimination promulgated by the New Brunswick Human Rights Commission. 
Employers and service providers have the duty to accommodate breastfeeding by 
employees, customers or clients, short of undue hardship.  Reasonable accommodations 
include (1) providing a quiet, private space for breastfeeding if requested by an employee, 
client or customer, (2) granting an employee’s request for unpaid time off for longer 
lunch hours or breaks, or allowing an employee to finish work early, so that she may 
breastfeed her infant or pump breast milk at a regular time, (3) allowing employees to 
have their infants brought into the workplace so that they may breastfeed, (4) providing 
access to cooled storage for expressed milk, and (5) providing seating so that a customer 
or client may breastfeed. Moreover, breastfeeding women have the right to breastfeed in 
public and it is discriminatory to ask a nursing mother to stop, to move to another 




The interpretive bulletin on rights and responsibilities related to pregnancy, 
childbirth and adoption issued by the Alberta Human Rights Commission similarly 
acknowledges that a breastfeeding mother may need to alter her work hours or take a 
                                                             
357  Ontario Human Rights Commission, Policy on Discrimination Because of Pregnancy and 
Breastfeeding (2008) available at http://www.ohrc.on.ca/sites/default/files/attachments/Policy_ 
on_discrimination_because_of_pregnancy_and_breastfeeding.pdf. 
 
358  New Brunswick Human Rights Commission, Guideline on Pregnancy Discrimination (2011) 
available at http://www.gnb.ca/hrc-cdp/e/g/Guideline-Pregnancy-Discrimination-New-Brunswick.pdf. 
 168 
break during the day at a certain time in order to breastfeed her baby which her employer 
has a duty to accommodate unless doing so would cause undue hardship. It is a violation 
of the Alberta Human Rights Code to deny women the decision to breastfeed in public or 
at work.  Refusing to hire, as well as firing, laying off, or demoting women because they 
are breastfeeding is likewise a violation of the Code.
359
 In 2001, an arbitrator in Alberta 
ruled that an employer’s refusal to allow an employee to breastfeed her child at the 
workplace as well as the denial of the same employee’s application for a six-month leave 
of absence to allow her to continue breastfeeding in view of the prohibition at work, 
constituted unlawful discrimination on the basis of gender. The arbitrator ordered 




In British Columbia, nursing mothers enjoy a similar right to breastfeed their 
children in public areas.  The guideline promulgated by the Ministry of Attorney General 
provides that it is discriminatory to ask nursing mothers to cover up or to breastfeed 
somewhere else.
361
  In 1997, the British Columbia Human Rights Tribunal ruled that an 
employer unlawfully discriminated against its employee by not allowing her to breastfeed 
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360  Carewest v. Health Sciences Association of Alberta (2001), 93 L.A.C. 4th 129 (Alta.).  
 
361  British Columbia Ministry of Attorney General, Human Rights in British Columbia (2008) 
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According to the Manitoba guidelines on protections from discrimination on the 
basis of pregnancy and marital and/or family status in employment, housing and services, 
employees who are nursing have the right to reasonable accommodation of their related 
special needs, to the point of undue hardship. The employee may require adjustment or 
flexibility with respect to breaks and work schedules to allow for nursing or to allow her 
to express her milk. Reasonable accommodation may also mean making available a 
comfortable place for the employee to breastfeed her child or express her milk, and 
providing access to cooled storage for expressed milk. It is contrary to Human Rights 
Code of Manitoba to discriminate, without reasonable cause, against a nursing mother 
because she is breastfeeding her child in a public area. While service providers may 
provide a quiet, comfortable area for the use of nursing mothers, nursing mothers who are 
told to move to another place without reasonable cause may file a human rights complaint. 
 
The most recent addition to the foregoing is the breastfeeding policy issued in 
2011 by the Human Rights Commission of Nova Scotia.  The twin policy directives on 
employment and access to services or facilities provide that employers have a duty to 
accommodate employees who are breastfeeding limited only if the accommodation would 
create an undue hardship. Accommodation could include allowing the employee to have 
the baby brought into the workplace by a caregiver for feeding, and arranging a quiet 
place to breastfeed. The onus is on the employer to show an undue hardship if a request 
for accommodation related to breastfeeding is refused. Women have the right to 
breastfeed a child in public areas, including restaurants, retail stores and shopping centers, 
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theatres and so forth. Women should not be prevented from nursing a child in a public 




E. On Childcare Support 
 
In addition to the maternity leave benefit granted to mothers, Canada provides a 
parental leave of thirty-seven weeks that can be availed by either parent. Thirty-five 
weeks of this parental leave are eligible for unemployment insurance payment also at 55% 





In July 2006, Canadian families started receiving cash benefits in the amount of 
$100.00 per month for every child below six years old under the United Childcare 
Benefit program.  The amount is considered taxable income that must be reported as such 




However, childcare advocates assess daycare options in Canada as sorely lacking 
in accessibility, affordability and quality.  The number of available regulated daycare 
center spaces and family/home care spaces is very limited, hence, the vast majority of 
children are cared for in unregulated settings (e.g. friends, neighbors, and paid but 
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unlicensed helpers) while their parents go out for work.
 
 Child care remains to be a 
private concern in Canada with state intervention commencing only when the family and 
the market have failed.
366
 Such intervention is in the form of anti-poverty programs for 
lower income groups
367
 rather than an entitlement per se,
368
a welfare rather than a 




The foregoing observation excludes Quebec which provides universal subsidy 
that accommodates newborns up to four-year olds in daycare centers for a nominal cost 
of $7.00 per day.
370
 As of March 2011, the program was serving nearly 50% of all 
children in Quebec within the given age group while daycare attendance of children 
elsewhere in Canada hovered at barely 20%.  This resulted in a dramatic increase in the 
labor force participation of women aged 16-64 in Quebec, from 63% in 1996 to 75% in 
2011. According to a report that analyzed four empirical studies on the program, by 2008, 
low-fee child care allowed 69,700 more mothers to hold jobs than would have been the 
case without it, raising total women employment by 3.79% and total Quebec employment 
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to $7.00 per day in 2004. 
 
 172 
by 1.78%.  These figures, in turn, raised an estimated $5.1 billion dollars in gross 
domestic product equivalent to a 1.7% increase in domestic income. Thus, every $100.00 
of daycare subsidy paid out by the Quebec government generated a return of $104.00 for 




Finally, there are two tax measures in support of child care.  First is the childcare 
expense deduction in the Income Tax Act which allows families to deduct from the 
taxable income of the lower earning parent the cost of  child care up to a maximum of 
$7,000.00 per year for children under seven years old and $4,000.00 for children between 
eight and sixteen, but not exceeding 2/3 of the earned income of the said parent.  A 
second measure is the child tax benefit which is a refundable tax credit targeted to help 
low-income families.  The basic amount is $1,020.00 for the first child and $955.00 for 
each subsequent child provided no childcare expenses are deducted from the taxable 
income.  The benefit is paid in monthly increments to the primary caregiver of the child 




The case of Symes v. Canada is interesting at this point.  The appellant, Elizabeth 
Symes, was a partner of a law firm and a mother of two children for whom she hired a 
nanny.  In her personal income tax returns for the years 1982 to 1985, Symes deducted 
the salary that she paid to her children’s nanny as a business expense.  Revenue Canada 
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disallowed the deductions on the ground that the same were not outlays incurred for the 
purpose of gaining or producing income from business.  Symes argued that it was 
necessary for her to incur the cost of arranging care for her children before she was able 
to go out and make a profit from her business and since the burden of child care fell 
unfairly on women, the cost should be deductible in order to permit women to carry on 
business to the same extent as men.  She was unable to convince the Supreme Court 
which ruled that childcare expenses are more appropriately classified as personal or 




This section could not end without expressing disagreement. Women’s 
participation in the world of business has greatly increased in modern times. Trade 
policies and industry practices should therefore reflect not only the experiences of men 
but of women as well.  The term “business expenses” should therefore cover not only 
what it traditionally meant for male businessmen who had wives taking care of their 
homes and children, but should likewise contemplate in its contemporary meaning, 
female businesswomen who are often burdened with greater childcare responsibilities.   
 
 The dissenting opinion of Justice Claire L’Heureux-Dubé was emphatic – 
 
“we must keep foremost in our minds the unequal cost of 
child care that women have traditionally borne, the effect 
of such cost on the ability of women to participate in 
business or otherwise be gainfully employed and, finally, 
the impact of child care on women's financial ability and 
independence. In my view, such a “contextual approach” is 
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an attempt to attack the problem of privilege and to 
understand the diversity of people's experiences.  When 
issues are examined in context, it becomes clear that some 
so-called “objective truths” may only be the reality of a 
select group in society and may, in fact, be completely 
inadequate to deal with the reality of other groups.”  
 
According to Justice Claire L’Heureux-Dubé, the goal of the Charter of Rights 
and Freedoms is the attainment of true substantive equality between men and women, the 
first member of the Canadian Supreme Court to allude thereto.
374
  But, while the Supreme 
Court had already been using the substantive approach in deciding cases involving 
violations of human rights legislations, it is sad that it failed to do the same in this case 




The status of Canadian women, much like their American sisters, struggled during 
the early decades of protective labor legislation marked by an attitude of romantic 
paternalism. However, unlike the United States that gradually veered towards a formal 
model of equality, the Canadians have adopted a more substantive approach to equality as 
they patterned their relatively young constitution after modern international instruments 
on human rights. The Canadians have been described as more communitarian than 
individualistic in their approach to rights, hence, legislations providing family benefits 
have not collided with business interests with the same impact as what happened, and still 
happens, in the United States. Child care is recognized as a shared responsibility not only 
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between the mother and the father but one that requires the commitment of society as a 
whole. Similarly, special treatment for pregnancy and childbirth is largely unquestioned. 
The alternative enforcement mechanism provided by human rights tribunals in the 
various provinces also makes the implementation of anti-discriminatory laws easier in 
Canada. The various provincial human rights codes have compensated for the 
inadequacies of existing federal laws, as in the case of breastfeeding policies. 
 
On another note, Black Canadians constitute a small minority in Canada and did 
not share the painful history of slavery that Black Americans have been through. As a 
matter of fact, Canada has provided a safe haven to fleeing slaves through the 
Underground Railroad and has rendered physical and philosophical assistance to the 
abolitionist movement.
375
 This is not to say that Black Canadians have not experienced 
subordinate treatment which they did to some extent but not with the same despicable 
magnitude that Black Americans were subjected to.  Hence, the analogy between race 
discrimination and sex discrimination that figured prominently in the American struggle 
for gender equality was not necessary in Canada.  There was likewise no struggle in 
establishing a strict standard of review in evaluating discriminatory laws, instead, the 
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To date, maternity and parental benefits in Canada are far more generous than the 
family and medical leave policies in the United States but still lack the universality that 
characterizes the systems currently in place in France and Sweden which will be 
discussed in the subsequent chapters. The Canadian system still allows ample room for 
improvement by emulating, for instance, the more generous income replacement rate of 
70% for parents undergoing parental leave in Quebec. The income replacement rate of 55% 
in the rest of the Canadian provinces is on the low side while a good two-week salary is 
lost just when another mouth to feed has arrived. The prior service requirement is likely 
to exclude part-time workers who are predominantly women
377
 while stay at home wives 
who have no personal income obviously have nothing to receive as well.   
  
It is likewise important to consider that while the thirty-seven week parental leave 
can be availed by either parent, there is no incentive for fathers to take at least half of the 
period specially when their income is greater than their wives, still a reality in many 
Canadian homes.
378
 The absence of specific paternity leave benefit (except in Quebec) 
only serves to aggravate the situation. When a mother monopolizes the parental leave of 
thirty-seven weeks after availing of the maternity leave of seventeen weeks, the result is 
one whole year devoted to childrearing.  After the mother has assumed most, if not all, 
childcare responsibilities during the crucial first year, sharing at least half with her 
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husband thereafter can hardly ever be done because the couple would now have 
developed a competence and confidence gap.  
 
Moreover, even if there is a guarantee of job security without loss of seniority and 
other benefits while a woman is on maternity leave, the lost opportunity for self-
improvement remains. In highly skilled jobs that require constant brush with 
technological advancements, a worker who “hibernated” for one year is surely out of the 
loop by the time she resumes her position.  Her chances at future promotion would suffer 
significantly unless she works double time to catch up with male colleagues who may 
have had the chance to undergo rigorous training or accomplish challenging tasks during 
the period of her absence. 
 
Another area where Canada seems to be lagging behind is on breastfeeding 
support. To date, there is no national legislation that guarantees breastfeeding breaks for 
nursing mothers returning to work. While grievance mechanisms in various human rights 
codes have provided refuge to women whose desire to breastfeed have not been 
accommodated by their employers, it would still be more desirable to have a concrete 
statutory right to breastfeeding breaks. 
 
Finally, Canada is in obvious need to beef up its childcare system.  Again, there is 
a lot to learn from the profitable operation of a universal subsidized childcare system in 
Quebec.  In the rest of Canada, the creation of additional childcare facilities as well as the 
regulation and supervision of professional providers should be prioritized. Increasing the 
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direct cash subsidies is also desirable as the benefit includes within its coverage parents 
who opted to personally care for their children and therefore have no practical use of the 
$7,000.00 income tax deduction for childcare expenses. Moreover, the system of income 
tax deduction is helpful only to parents receiving salaries high enough to afford 
professional childcare services but of little or no use for those who do not earn as much. 
The unfortunate ruling in the case of Symes v. Canada should also signal a wake-up call. 
 
Be that as it may, Canadian jurisprudence still holds much promise in more recent 
pronouncements upholding substantive equality. The Canadian Supreme Court most 
appropriately said that the goal is not only to promote equal opportunity but equal dignity 
of all men and women by preventing discrimination.  Equality must be a built-in feature 
of every workplace standard which means that the standard itself must accommodate the 
unique capabilities and inherent worth and dignity of every individual, up to the point of 
undue hardship. Accommodation does not only mean concessions for those who are 















Unlike the common law tradition upon which the legal systems of the United 
States and Canada were grounded, France is basically a civil law jurisdiction.  Legislation 
is at the core of its legal system while jurisprudence plays a less important role because of 
non-adherence to the principle of stare decisis.  Court decisions are binding upon the 
parties of the case but do not constitute binding precedent for future cases and are merely 
considered persuasive authority for lower courts.  
 
The most important sources of French law are the French Constitution and the 
five basic codes: civil, civil procedure, commercial, criminal, and criminal procedure, 
enacted during the reign of Emperor Napoleon Bonaparte.  The French Civil Code, also 
known as the Napoleonic Code, is the earliest and the most prominent, having shaped the 
civil law systems of so many other countries in the world including the Philippines,
379
 the 
Province of Quebec in Canada, and, to some extent, the State of Louisiana in the United 
States. 
 
Behind the political and military brilliance of Emperor Napoleon Bonaparte is a 
lowly view of women. Asked by Madame Germaine de Stael at a dinner party sometime 
                                                             
379  The Philippine Civil Code was patterned after the Spanish Civil Code, which, in turn, was based 
on the Napoleonic Code, as Spain was occupied by France during the Napoleonic Wars.  
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in December 1797, “who is the greatest woman, alive or dead?” his reply was, “the one 
that has made the most children.”
380
  In his letter to his beloved Josephine on January 27, 
1807, he wrote, “I have always thought that woman was made for man, and man for 
country, family, glory and honor.”  Drawing up a program for a state school for girls in 
Ecouen on the same year, he said, “what we ask of education is not that girls should think, 
but that they should believe.  The weakness of women’s brains, the instability of their 
ideas,… their need for perpetual resignation,... all these can be met only by religion.” He 
wrote in his Memoirs, “truly, the Oriental nations have more mind and sense than we in 
declaring the wife to be the actual property of the husband.  In fact, nature has made 
woman our slave… Woman is given to man that she may bear children… consequently, 
she is his property, just as a fruit tree is the property of the gardener.”
381
   In the dark days 
of his captivity at the British island of Saint Helena, he was chronicled to have said once 
again that “women… should not be regarded as the equals of men; they are, in fact, mere 
machines for producing children”.
382
   
 
This wretched opinion of women was inevitably reflected in his Napoleonic Code 
which appeared protective, but was actually oppressive, to wives, certainly no better than 
the common law tradition. Most noteworthy is the chapter devoted to rights and duties of 
married persons which provides that the husband owes protection to his wife while the 
wife owes obedience to her husband. The wife is required to live with her husband 
                                                             
380  J. CHRISTOPHER HEROLD, MISTRESS TO AN AGE : A LIFE OF MADAME DE STAEL 181 (1958). 
 
381  11 WILL DURANT & ARIEL DURANT, The Age of Napoleon, in THE STORY OF CIVILIZATION 255-
256 (1975).  
 
382  GASPARD GOURGAUD,  JOURNAL DE SAINTE-HÉLÈNE 119 (Norman Edwards, ed., Sydney Gillard,  
trans., John Lane 1932) (c. 1818). 
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wherever he may deem convenient to reside while the husband is obliged to receive her 
in his home and provide for the necessities of life according to his means and station. The 
Code also introduced the concept of community property over which the husband alone 
was the sole administrator.  He may sell, alienate, or pledge community property without 





 The Roman Catholic Church abetted the patriarchal legal system by emphasizing 
women’s “natural” domesticity and preaching the importance of confining women to 
family life. Traditional, authoritarian Catholicism in France emphasized that women 
belonged to the family and not to political society; nature has made them for domestic 
cares and not for public functions. As the Church already granted spiritual equality to 
spouses; temporal equality is no longer desirable as such would only violate women’s 




With such legal and religious systems as surrounding milieu, it is not surprising 
that early French feminists would be more aligned with principles of familialism and 
pronatalism instead of individualism. In fact, pervasive individualism and moral 
degradation were believed to have caused the declining birth rate that led not only to 
economic stagnation but to bitter military defeat against Germany. Aggressive 
                                                             
383  Articles 213, 214, 1421 & 1428, Napoleonic Code. 
 
384  PATRICK KAY BIDELMAN, PARIAHS STAND UP! THE FOUNDING OF THE LIBERAL FEMINIST 
MOVEMENT IN FRANCE, 1858-1889 7, 8 (1982). 
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pronatalism was perceived to be the answer to arrest depopulation and produce a future 
generation of fit workers and soldiers to prevent the fall of the patrie.
385
   
 
Thus, the feminists who lobbied for women’s suffrage were divided between a 
minority group of “individual feminists”, who claimed the vote for women in the name of 
equality, and the majority group of “familial feminists”, whose social vision emphasized 
the differences between women and men based on a sexual division of labor that gave 
women primary responsibility for safeguarding the family as well as the health and well-




“[W]omen needed to vote so they could inject nurturing and 
social concerns into a political process that confronted 
profound social problems and dislocations as a result of 
industrialization, urbanization, and the development of 
liberal and libertarian values.  For these familial feminists, 
women were first and foremost mothers, and it was their 





 The policies of familialism and pronatalism have significantly shaped French 
society then and now.  Today, the French Constitution ensures the equality of all citizens 
before the law and mandates that statutes shall promote equal access by women and men 
to elective offices and posts as well as to positions of professional and social 
                                                             
385  ALISA KLAUS, EVERY CHILD A LION : THE ORIGINS OF MATERNAL AND INFANT HEALTH POLICY 
IN THE UNITED STATES AND FRANCE, 1890-1920 14 (1993). 
 
386  Jane Jenson, Changing Discourse, Changing Agendas : Political Rights and Reproductive Policies 
in France, in THE WOMEN’S MOVEMENTS OF THE UNITED STATES AND WESTERN EUROPE  69-70 (Mary 
Fainsod Katzenstein & Carol McClurg Mueller eds., 1987). 
 





 A policy of non-discrimination
389
 and professional equality between 
women and men
390
 is likewise reflected at the foreground of the French Labour Code. 
Nonetheless, romantic paternalism reverberates in the rest of the Labour Code anchored 
on these policies of familialism and pronatalism.   
 
As had been the pattern in previous chapters, this chapter will begin with a 
discussion of early protective labor legislations that reflected an attitude of romantic 
paternalism albeit coming from civil law and not common law influence.
 391
  However, 
unlike the Americans who eliminated their protective labor legislations with one sweep of 
Title VII, and the Canadians who opted to extend coverage to men, it is interesting that 
the French people have decided to keep quite a bundle of prohibitions for women in 
workplaces that may be hazardous for them and their possible offspring. The chapter will 
also discuss the present status of pregnancy, breastfeeding, and child care policies in 
France and explore how the generous support given by the government had resulted in 
concrete advantages for working women. Nonetheless, the chapter will explain why there 
remains a significant shortcoming in the French approach, particularly, in its lack of 
support for fatherhood. The chapter will conclude from the French experience that 
                                                             
388  1958 CONST. art. 1 (Fr).  
 
389  Discrimination in hiring, appointment or contract renewal; training or internship opportunities; 
pay, promotion and other benefits; on the basis of sex, sexual orientation, marital status and pregnancy, 
among other grounds, is prohibited. Code du Travail [C. TRAV] §L1132-1 (Fr.). 
 
390  Professional equality plans shall be negotiated between employers and employees for the purpose 
of ensuring equal opportunities in the workplace. Temporary measures for the sole benefit of women 
workers to correct existing inequalities may be included in such plans. Code du Travail [C. TRAV] §L1143-
1, in relation to §L1142-4 (Fr.). 
 
391  Partly for this reason, a discussion of French jurisprudence was not included anymore, and, partly 
as well, due to scarcity of available translated materials and the language limitation of the author.  
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protection for women should neither be wanting nor overly profuse lest we want to go 
back to the horrors that result from being stereotyped as fragile and needy.   
 
B. Romantic Paternalism in Protective Labor Legislations 
 
Conservative Catholic and Republican leaders in France did not oppose work for 
women as it became evident that such played an important role in the economy. Instead, 
they pushed reforms that will shield wives from overwork so that they could still 
adequately perform their family responsibilities at home. They deemed it fit for the 
government to protect working women against exploitation by their employers in the 
interest of the husband and the family. The earliest protective labor legislations were 





The Law of 2 November 1892 set the maximum number of working hours for 
women at eleven hours a day.  Minor girls and women cannot be employed at any night 
work defined as that falling within the hours of nine in the evening and five in the 
morning.  Work of hazardous nature beyond their strength, or dangerous to morality, 
were also forbidden to women, girls and children, as determined by administrative rulings.  
Likewise, they cannot be employed in unhealthy or dangerous workplaces where they 
                                                             
392  DOROTHY MCBRIDE STETSON, WOMEN’S RIGHTS IN FRANCE 135 (1987). 
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may be exposed to materials or emanations prejudicial to their health, except under 




The Law of 30 March 1900 reduced the maximum working hours to ten and a half 
effective after a period of two years, and, thereafter, to ten hours, after another period of 
two years. The protection was also extended to male workers who worked in the same 
establishments that employed women and children but was narrowly interpreted to mean 
men working in the same room with women and children.
394
 The Law of 23 April 1919 
eventually fixed the working day at eight hours per day for all workers.
395
 The same 
holds true today, with an added limitation of no more than thirty-five hours per week.   
 
Night work is presently permitted under the French Labour Code
396
 for both male 
and female workers only for exceptional circumstances and through collective agreement. 
The need to protect the safety and health of workers must be taken into account and must 
be justified by the need for continuity in economic activity or the provisions of services 
of social utility. Medical check-up is mandatory before taking up night work and 
                                                             
393  MARY LYNN STEWART, WOMEN, WORK, AND THE FRENCH STATE: LABOUR PROTECTION AND 
SOCIAL PATRIARCHY 1879-1919 203 (1989). 
 
394  LISA DICAPRIO, THE ORIGINS OF THE WELFARE STATE: WOMEN, WORK, AND THE FRENCH 
REVOLUTION 201 (2007).  
 
395  Id. at 204. 
 
396  English translations of the relevant provisions of the French Labour Code (Code du Travail) cited 





thereafter at regular intervals of not more than 6 months.  If night work is not compatible 




Other types of protective labor legislation aimed at addressing perceived hazards 
in the workplace. Women were prohibited from working in mines as early as 1874. 
Appropriate seats were required in shops in 1900 and weight limits for loads that women 
workers were required to carry, pull, or push were set in 1909. Women’s right not to 
work in factories on Sundays was established in 1928.
398
   
 
Today, women are still prohibited from engaging in work that will require them to 
carry, drag, or push any load exceeding the following weights: porterage 25 kg; transport 
in cars running on rails (including weight of vehicle) 600 kg; transport in wheelbarrows 
(including weight of vehicle) 40 kg; transport on three-wheeled or four-wheeled vehicles 
(including weight of vehicle) 60 kg; transport in two-wheeled hand carts (including 




It is likewise prohibited to employ women on dangerous operations such as 
preparation and conditioning of triphosphoric esters; usage of mercury in the fur industry; 
work involving the exposure of free silica; work involving the usage of mechanical 
devices powered by compressed air such as jackhammers; work involving the exposure to 
                                                             
397
  Code du Travail [C. TRAV] §§L213-11, L3122-29, L3122-32 to 33, L3122-38, L3122-42 to 44 (Fr). 
 
398  STETSON, supra note 392. 
 
399  Code du Travail [C. TRAV] §§R4541-9, D4152-12 (Fr.). 
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The French Labour Code imposes a strict requirement upon employers to monitor 
and evaluate the nature, degree, and exposure time of all workers to dangerous chemical 
or biological agents in order to define preventive measures that need to be undertaken in 
the workplace.  This duty is reinforced when a female worker is pregnant, six months 




To begin with, pregnant and nursing women cannot be assigned to workstations 
where there is danger of exposure to benzene or to agents classified as poisonous for 
reproduction. Exposure to the rubella virus or toxoplasmosis is also prohibited unless it is 
proven that the pregnant worker is sufficiently protected from these agents through 
proper immunization. Exposure to ionizing radiation of the pregnant worker should be 
strictly monitored so that the resulting exposure of the unborn child is as low as 
reasonably possible, and in any case below 1mSv. A nursing woman should not be 
assigned or kept on workstations involving a risk of exposure to ionizing radiation.  It is 
likewise prohibited to assign pregnant women to work in high-pressure environments or 
to stalls outside shops when the temperature is below freezing point. 
402
 
                                                             
400  English  translations  of  the  relevant  provisions  of  Decree  No.  90-277  dated  28  March  1990 
on  the  Protection  of  Workers  in  High  Pressure  Environments  cited  hereafter  were  gathered  from  




401  Code du Travail [C. TRAV] §§ R4412-6, R4412-61, R4412-65, R4423-4, R4624-19 (Fr). 
 
402
  Id. at §§ D4152-10, D4152-3, D4152-5 to 9.  
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In case a pregnant woman or a woman who has recently given birth occupies a 
post which exposes her to any of the above enumerated risks, or in any circumstance 
where her state of health requires, or when the performance of her regular duties required 
night work, her employer is obliged to propose a modification of her post, reassignment 
to another post, or transfer to day shift, whichever may be compatible with her condition. 
If the employer is unable to provide a satisfactory transfer or reassignment, the worker 
shall be entitled to paid leave until the beginning of her maternity leave. During this time, 
the worker is entitled to remuneration consisting of a daily allowance from social security 




It is also worthy to mention that a pregnant employee is given the freedom to 
leave her work, without any reduction of remuneration, in order to attend compulsory 
medical examinations in relation to her pregnancy and childbirth. 
404
 During a period 
starting four months before the expected date of birth and ending twelve days after the 
birth, the totality of medical expenses, pharmaceuticals, laboratory examinations, and 






                                                             
403  Id. at §§ L1225-9, L1225-10. 
 
404  Id. at § L1225-16. 
 
405  Code de la Securite Sociale [C. SEC. SOC.] § L331-2 (Fr). 
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C. On Maternity Leave and Breastfeeding Policies 
 
 Familial feminists struggled to improve the position of women within the 
domestic sphere. They argued that childbearing should be considered a social function 
and remunerated as such.
406
 Thus, society owed women not only adequate food and 
housing but likewise the necessary period of rest to enable them to bear healthy children 




The first maternity leave law in France passed in 1913 mandated paid maternal 
rest for women one month before and one month after the birth of a child.
408
 Presently, 
the maternity leave benefit has been extended to sixteen weeks
409
 for the birth of the first 
or second child and twenty-six weeks
410
 for the birth of a third or later child. In case of 
multiple births, the leave benefit shall be thirty-four weeks
411
 for twins and forty-six 
                                                             
406  It is interesting to note that in the early 20th century, France institutionalized the celebration of 
Mother’s Day and awarded medals to women according to the number of children they have. Created under 
the Decree of 26 May 1920, the “Medal of Honour of the French Family” was originally aimed at honoring 
mothers of large families. Mothers with four or five children were awarded a bronze medal. For six or 
seven, the mother would receive a silver medal, and eight or more offspring garnered the gold.  A bronze 
medal was also granted to widowed mothers of three children whose husbands have been killed in military 
action.  The rules governing the award were amended in 1983 to make fathers eligible as well. See 
generally,  Federation Nationale de la Medaille Famille Francaise, available at http://www. 
medaillefamillefrancaise.com/. 
 
407  KLAUS, supra note 385, at 107.  
 
408  Naomi S. Stern, The Challenges of Parental Leave Reforms for French and American Women : A 
Call for a Revived Feminist-Socialist Theory, 28 VT. L. REV. 321, 322 (2004). 
 
409  The total leave period begins six weeks prior to the expected date of delivery and ends ten weeks 
thereafter.  The pre-natal period may be reduced up to three weeks and the post-natal period increased 
accordingly. 
 
410  The total leave period begins eight weeks prior to the expected date of delivery and ends eighteen 






 for triplets or more.
413
 In any event, it is mandatory for the pregnant worker to 
avail of the maternity leave benefit for a total period of at least eight weeks, six of which 




When the birth of a child occurs before the expected date, the maternity leave 
may be extended until the end of the sixteen, twenty-six, thirty-four or forty-six week 
periods mentioned. The maternity leave may likewise be extended on medical grounds 
arising out of pregnancy and confinement for two weeks prior to delivery and four weeks 
thereafter. In case of premature birth occurring more than six weeks before expected date 
and the child requires hospitalization after birth, the period of maternity leave is extended 
with the period between the actual and the expected date of birth. If the child is 
hospitalized until the end of the sixth week following confinement, all or part of the leave 





Complementarily, fathers are entitled to paternity leave of eleven consecutive 
days or eighteen days in case of multiple births. If the mother dies during maternity leave, 
                                                                                                                                                                                     
411  The total leave period begins twelve weeks prior to the expected date of delivery and ends twenty-
two weeks thereafter.   
 
412  The total leave period begins twenty-four weeks prior to the expected date of delivery and ends 
twenty-two weeks thereafter.   
 
413  The distribution of leave may be altered by increasing the pre-natal period and reducing the post-
natal period up to four weeks or by reducing the pre-natal period up to three weeks with corresponding 
increase in the post-natal period. 
 
414  Code du Travail [C. TRAV] §§L1225-17 to 19 (Fr.). 
 
415  Id. at §§L1225-21 to 23. 
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the father may use up to ten weeks thereof counted from the date of birth of their child.
416
 
Maternity and paternity leaves are eligible for daily benefit payment up to a maximum of 




In addition to maternity and paternity leave, parents are entitled to unpaid parental leave, 
or the option to work part-time, for a minimum of 16 hours per week.  The parental leave 
is initially granted for a period of one year but can be extended twice until the child’s 
third birthday. It may further be extended up to one year in the event of sickness, accident 




At the end of maternity leave, paternity leave, parental leave or period of part-
time work, the employee has the right to return to his or her previous work, or to a similar 
job remunerated at least at the same rate. The employee is also entitled to wage 




Parents are also allowed to take a leave of up to three days per year in case a child 
under sixteen years of age suffers from an illness or accident.  This is extended to five 
days if the child is under one year of age or if the employee has three or more children 
under the age of sixteen. If the illness or accident has resulted in serious handicap upon 
                                                             
416  Id. at §§L1225-28. 
 
417  All rates mentioned herein are effective starting January 1, 2012. English translations of the 
relevant provisions of the French Social Security Code (Code de la Sécurité Sociale) cited hereafter were 
gathered from the official website of the Center for European and International Liaisons for Social Security 
available at http://www.cleiss.fr/docs/regimes/regime_france/an_4.html.  
 
418  Code du Travail [C. TRAV] §§L1225-47 to 49 (Fr.). 
 
419
  Id. at §§L1225-25 to 26, L1225-36, L1225-43 to 44, L1225-46, L1225-55.  
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the child and there is a need for the sustained presence of a caregiving parent, a parental 
presence leave for a maximum period of three hundred ten working days is allowed.
420
  
On the other hand, an employee who deems it more appropriate to resign from 
employment in order to raise a child, may be reinstated upon request and shall enjoy 
priority in re-employment in the year following separation from service.  Upon rehiring, 
he or she shall be entitled to re-training whenever necessary and shall resume enjoyment 
of all benefits and advantages earned at the time of separation.
421
   
 
Finally, all workers are entitled to emergency family leave for various purposes 
up to a maximum of nine working days per year.  Such leave can be used for attending 
family events, specifically, a worker may take four days off for his or her wedding 
celebration, three days for the birth or adoption of a child, two days for the death of a 




On breastfeeding, nursing mothers enjoyed, as early as 1917,
423
 the right to one 
free hour (two 30-minute breaks) per working day for a period of one year after childbirth 
which can be used for breastfeeding. They also have the right to nurse their children in 
the workplace and companies employing more than one hundred women can be requested 
to provide a room for this purpose.
 424
 The rule has not changed to date
425
 but it is 
                                                             
420  A daily allowance of €42.41 is paid to the parent if he or she is part of a couple and €50.39 if 
single. Supra note 417.  
 
421  Code du Travail [C. TRAV] §§ L1225-25 to 26, L1225-36, L1225-43 to 44, L1225-46, L1225-55.  
 
422  Id. at §§L3142-1 to 2, L3142-16, L3142-31 to 32, L3142-51, L3142-53. 
 
423  Law of 5 August 1917. 
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interesting to note that barely half of children born in France are breastfed at birth and 
most of them are weaned immediately and sent to crèches upon their mother’s return to 
work.
426





D. On Childcare Support  
 
The 1891 papal encyclical Rerum Novarum issued by Pope Leo XIII entitled 
Rights and Duties of Capital and Labor fueled a social Catholic movement of significant 
strength in France in support of pronatalism and family protection.  In the said encyclical, 
the Pope stressed that while employer and worker are free to agree on the terms and 
conditions of employment, the former should be guided by dictates of natural justice and 
give the latter a salaire vital, a just and living wage sufficient to enable him to 
comfortably support himself, his wife, and his children. Inspired by this teaching, the idea 
of family allowances was first introduced by Catholic employers within private firms 
                                                                                                                                                                                     
424  The nursing room must be separate from the working premises and must  be provided with a 
sufficient quantity of water or be placed near a washbasin, be provided with chairs appropriate for 
breastfeeding, and be maintained at a suitable temperature under hygienic conditions. Pregnant women and 
breastfeeding mothers must have the possibility to lie down and rest under suitable conditions. 
 
425  Code du Travail [C. TRAV] §§ L1225-30. 
 
426  Vera Walburg, et al., Breastfeeding Initiation and Duration: Comparison of French and German 
Mothers, 26(1) MIDWIFERY 109 (2010). 
 




before they were generalized under state mandate in 1932, in effect redistributing the cost 
of children among the population.
428
   
 
 Today, family benefits are at the heart of the French social security system.  There 
are various kinds of family benefits some of which are means-tested but a good number 
are universally extended to any person
429
 residing in France with one or more dependent 
children, whether legitimate, illegitimate, adopted or foster children.  
 
 The basic child benefit is payable to families with two or more dependent children 
in the amount of €127.68 per month for families with two children and €163.59 for each 
additional child.  Except for the eldest child, these rates are increased in varying amounts 
as the children are growing until they reach the age of twenty after which they are eligible 
to receive a flat rate allowance of €80.73 for the next twelve months for as long as there 
remains at least two other dependent children in the family.  The child benefit and the 
flat-rate allowance are neither means-tested nor related to previous employment periods 




 Additional early childhood benefits include the birth/adoption grant followed by 
basic monthly allowance, a supplement for free choice of working time, and a 
supplement for free choice of child care. 
                                                             
428  John S. Ambler, Ideas, Interests, and the French Welfare State, in THE FRENCH WELFARE STATE : 
SURVIVING SOCIAL AND IDEOLOGICAL CHANGE 10 (John S. Ambler ed. 1991). 
 
429  Including persons of citizenship other than French. 
 
430
  Supra note 417. 
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The birth/adoption grant is a means-tested allowance intended to cover the 
expenses related to birth or adoption of a child.  It is payable during the seventh month of 
pregnancy in the  amount of €916.70, or upon adoption of a child under twenty years of 
age in the amount of €1,833.41.  To qualify, the expectant mother should submit to 
routine prenatal examination at least during the first trimester of pregnancy.  The family’s 
annual income should also be under specific ceilings, i.e., €34,103.00  for a family 
expecting one child and €45,068.00 for a family with two working parents or a family 




The basic monthly allowance is paid following the birth/adoption grant.  It is 
similarly means-tested under the same conditions as the birth/adoption grant and is paid 
in the amount of €183.34 per month until the child’s third birthday.  To qualify for the 
allowance, the child should be submitted to compulsory medical examination within eight 




The “supplement for free choice of working time” is a non means-tested 
allowance intended to allow a parent to stop working or to work part-time in order to 
personally look after a child.  This is paid for a period of six months for a first child and 
up to the third birthday for a second child and any additional children.  The full rate 
supplement is €568.85 in case the parent completely ceased from working, €432.56 if the 
                                                             
431  Id. 
 
432  Id. 
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parent worked part-time between 50% to 80% of normal working hours, and €327.10 if 




Families with at least three children and where one of the parents completely 
ceased from working can avail of the “optional supplement for free choice of activity” 
instead of the “supplement for free choice of working time” because the former grants a 




The “supplement for “free choice of child care” is paid to parents who employ a 
licensed childminder
435
 or a live-in help to look after their children.  The supplement 




A whole range of other benefits for special purposes is also available, such as the 
back to school allowance,
437







 etc., depending on the needs and means of the family.
441
 
                                                             
433  Id. 
 
434  Id. 
 
435  The government strives to ensure the quality of child care services available to French families 
through the regulation and licensure of professional childminders. Starting in 2005, these licensed 
professionals have benefitted from a national collective bargaining agreement that protected the terms and 
conditions of their employment including working hours, wages, leaves, right to ongoing vocational 
training, and unfitness and disability allowances.  
 
436  Supra note 417. 
 
437  This is a means-tested allowance payable for any child within the ages of six to eighteen who is 
duly attending school.  The sum depends on the age of the child and the income of the family payable in 
lump sum no later than October 31st of every year at a maximum amount of €289.27 for each child between 
the ages of six to ten, €303.84 for each child between the ages of eleven to fourteen and €315.81for each 
child between the ages of fifteen to eighteen. 
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In addition to the generous leaves and cash benefits abovementioned, France has also set 
up subsidized childcare institutions.  Crèches and day nurseries are available for children 
between two and a half months to three years of age while children between two to six 
years old may attend nursery schools.  Families pay nominal fees based on their income 
level while the rest of the cost is subsidized by the government.  Crèches are of two kinds, 
the collective cribs run by municipal councils or by accredited organizations, and the 





 Since 2004, an incentive known as the “family tax credit” was granted to 
enterprises to encourage them to facilitate the harmonization of working life and family 
life of their employees.  These enterprises are allowed to deduct from their income tax 25% 
per cent of the expenses, up to a cap of €500,000.00 per year, that they incurred for 
                                                                                                                                                                                     
438  The housing allowance was designed to give to the family the resources needed to meet the greater 
housing costs required by having more children.  In addition to the housing allowance, the French 
government expanded the construction of public moderate rent housing facilities and subsidized private 
construction by offering low-interest, long-term loans starting in the 1950s. Remi Lenoir, Family Policy in 
France Since 1938, in  THE FRENCH WELFARE STATE : SURVIVING SOCIAL AND IDEOLOGICAL CHANGE 163 
(John S. Ambler ed., 1991). 
 
439  The moving allowance is a means-tested benefit payable to families with at least three children 
and who are entitled to housing benefits.  The bonus is equivalent to the actual moving expenses up to a 
maximum of €957.60 for families with three children, plus €79.80 for each additional child. 
 
440  A scheme where parents may purchase cheques that can be used to pay household helpers 
rendering  domestic  services  or  child care  services  provided  by  individuals  or  organizations  outside  
the  home. Fifty percent of the amount spent in purchasing said cheques can be used as income tax 
deductions up to a maximum of €1,830. See European Foundation for the Improvement of Living and 
Working Conditions, Universal Service Employment Cheques, France (Oct. 29, 2009) available at 
http://www.eurofound.europa.eu/areas/labourmarket/tackling/cases/fr003.htm. 
 
441  Supra note 417. 
 
442  See Julie C. Suk, Are Gender Stereotypes Bad for Women? Rethinking Antidiscrimination Law 
and Work-Family Conflict, 110 COLUM. L. REV. 1, 32 (2010). 
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measures aimed at this purpose, for instance, expenses for the establishment and 





 Likewise, beginning in 2004, an “equality label” was established and awarded to 
enterprises that promote professional equality in human resource management.  The 
purpose of the prestigious hallmark is to give public recognition to enterprises with 







  Compared with the United States and Canada, France certainly provides the most 
generous support for pregnancy and child care. One can surmise from the previous 
discussions that working women in the United States with barely twelve weeks of unpaid 
family leave and virtually no childcare support do not really have much of an option 
except to resume working after childbirth as soon as possible to afford the increasing 
expenses of the family.  Formal equality does not give them a choice at all.   
 
                                                             
443  COUNCIL OF EUROPE, HUMAN RIGHTS AND ECONOMIC CHALLENGES IN EUROPE – GENDER 
EQUALITY 145 (2007).  
 
444  Vicki Donlevy & Rachel Silvera, Implementing Gender Equality in Enterprises: Report on Best 




 On the other hand, the impact of pregnancy on working women in Canada who 
receive 55% wage replacement and some form of childcare support depending on 
economic status is somehow divisive. Since the wage replacement is on the low side, 
both the highly-paid professional and the minimum wage earner are likely to desire 
immediate resumption of full income but while the latter reports for work with some 
degree of confidence because her child is in a government-regulated and -subsidized 
childcare facility, the former reports for work under great pressure knowing she has to 
earn even more to afford expensive private arrangements for child care. The substantive 
model of equality that Canada has started to use but has not completely understood does 
give a meaningful choice for some women, but not for all.   
 
 In contrast, French paternalism that provides generous assistance to mothers and 
children seems to have given a genuinely meaningful choice for all working women.  
Women can choose to stay home and take care of their children without worrying too 
much about lost income because a whole range of cash benefits, supplements and 
allowances are extended by the government.  On the other hand, women can also choose 
to resume employment if and when they want to because universal subsidized child care 
is available. Based on this observation, the French model seems to be the best so far. But, 
one should not rush into such conclusion as of yet.
445
   
                                                             
445  While choice is indeed a primary value underlying the French vision, it is, however, limited to a 
range of generally accepted gender roles. Simply put, women are presumed to be the primary caregivers 
within the family and they have a choice to assume an additional workplace role.  On the other hand, men 
are presumed to be breadwinners and economic fathers but this is not challenged at all. Equality is limited 
to the notion that women have a right to operate in both the work and family spheres but revision of gender 
roles to promote actual equality between the sexes is viewed as a private matter that cannot, and should not, 
be determined by the state.  Nancy E. Dowd, Envisioning Work and Family: A Critical Perspective on 




 While France has exerted considerable effort in promoting harmony in work and 
family duties for women, it still runs short of doing exactly the same thing for men. One 
indication of this is the very brief period of paternity leave. It behooves the imagination 
how a father can make significant contributions in the care of his newborn with barely 
eleven days of leave. On the other hand, the generous period of paid maternity leave, half 
of which is mandatory, only serves to perpetuate the stereotype that women are mothers 
first and workers second.
 446
 Moreover, since a wide gender wage gap still exists in 
France,
447
 the allowance that a parent gets while on parental leave does not have enough 




  As had been the observation in Canada, when wives monopolize the lengthy 
parental leave, they build greater competence and confidence in child care than their 
husbands who did not avail of the same opportunity to hone their own skills.  Such 
parents would eventually continue with what they have started for the rest of their 
children’s growing up years, that is, mothers doing much of the caring functions while 
fathers are left doing the marginal duties like driving the children to school in the 
                                                             
446  But see, Suk, supra note 442, at 53, who argued that “paternalism in compulsory maternity leave 
can be justified as a necessary measure to offset the social and economic pressures that undermine 
women’s ability to choose to do what is best for their own health and that of their children”.   
 
447  15.6%  as of 2010.  See  Eurostat,  Gender  Pay  Gap  Statistics  available at http://epp/eurostat.ec. 
europa.eu/statistics_explained/index.php/Gender_pay_gap_statistics. 
 
448  According to a survey conducted in  2004 under the auspices of the Directorate General 
Employment  and  Social  Affairs  of  the  European  Commission,  85%  of  French  men  have  not  




morning after they have been bathed, dressed and fed by their mothers. The end result is 




 The French values of familialism and pronatalism have resulted in the recognition 
and protection of the special bond between the mother and her child and this is certainly 
commendable.
450
 But then again, a child also has a special relationship with his or her 
father that needs as much attention and protection. The object of the law should be to 
promote parenting as a shared responsibility, not to push women into it, while men out of 
it, in a scheme that is separate and unequal.
451
 There is evidence supporting the view that 
the wide-spread availability of state-subsidized childcare facilities in France had done 
little to create a more equal gender division of childcare and even domestic duties and 
community work leading to the opinion that from the perspective of gender equality, 
France appears to be at best an imperfect model for adoption.
452
 
                                                             
449  “Courtesy of the state, French women seem to have it all: multiple children, a job and, often, a 
figure to die for [but] what they don’t have is equality… French women are exhausted… ‘We have the 
right to do what men do – as long as we also take care of the children, cook a delicious dinner and look 
immaculate.  We have to be superwoman’.” Katrin Bennhold, Where Having it All Doesn’t Mean Having 
Equality, N.Y. TIMES (Oct. 11, 2010), http://www.nytimes.com/2010/10/12/world/europe/12iht-fffrance 
.html?pagewanted=all. 
 
450  There is another side to this - that the real motivation is children’s welfare and the future of the 
country rather than gender equality; that support for women is merely a means of accomplishing 
demographic goals.  Theresa Bresnahan-Coleman, The Tension Between Short-Term Benefits for 
Caregivers and Long-Term Effects of Gender Discrimination in the United States, Canada and France, 15 
NEW ENG. J. INT’L & COMP. L. 151, 172 (2009). 
 
451  Nancy E. Dowd describes the French vision as both paternalistic, in its protective aspects, and 
patriarchal, in its support of traditional gender roles and power relations.  The fundamental organization of 
work and the family is not questioned.  The vision does not reflect sensitivity to gender, or to power 
imbalances in gender relations.  Rather, it reflects sensitivity to women in their existing gender-determined 
roles that stems from a concern for the perpetuation of families. The right of women to enter and remain the 
labor market is incidental to the primary objective of French policy: encouraging women to bear and raise 
children.  See Dowd, supra note 445, at 330.   
 
452  Michael Selmi & Naomi Cahn, New Perspectives on Work / Family Conflict: Caretaking and the 
Contradictions of Contemporary Policy, 55 ME. L. REV. 289, 302-303 (2003). 
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 In sum, what we have consistently seen in the United States, Canada and France 
are situations where child care responsibilities are passed on from mothers to professional 
carers, albeit with graduating degrees of difficulty – pretty much for the Americans, 
moderately so for the Canadians, and considerably less for the French. What is clearly 
absent from the picture is sufficient encouragement for fathers’ participation.  This aptly 























Scandinavian countries are generally hailed as the world’s most “women-
friendly”
453
 states and Sweden is the undisputed leader of the pack
454
 with its long time 
commitment to a unique ideology of equality between the sexes called jämställdhet.
455
 
Endorsed by the government in 1968, this model of gender equality declares that women 
and men should have equal rights, responsibilities and opportunities in the areas of 
breadwinning, childcare, household work, and participation in public life.
456
 Such 
entitlement to equivalent opportunities arises not from an assumption of social or 





                                                             
453  A term originally coined by Helga Maria Hernes in 1987. See HELGA MARIA HERNES, WELFARE 
STATE AND WOMAN POWER : ESSAYS IN STATE FEMINISM 15-16 (1987).  
 
454  “No society in the world today has been lauded as much as Sweden for its gender equality policies 
and broad cultural attitudes.” Maria Eriksson and Keith Pringle, Working with Men in a Gender Equality 
Paradise? The Case of Sweden, in MEN AND MASCULINITIES AROUND THE WORLD: TRANSFORMING MEN’S 
PRACTICES 97 (Elisabetta Ruspini, et al. eds., 2011). 
  
455
  Gender equality is distinguished from the general concept of equality, or jämlikhet, that is more 
concerned with equality between economic and social classes and the proscription of discriminatory 
practices against race, religion, handicap or sexual orientation. 
 
456  Linda Haas and Phillip Hwang, Programs and Policies Promoting Women’s Economic Equality 
and Men’s Sharing of Child Care in Sweden, in ORGANIZATIONAL CHANGE AND GENDER EQUITY: 
INTERNATIONAL PERSPECTIVES IN FATHER AND MOTHERS IN THE WORKPLACE 134 (Linda Haas, et al. eds., 
2000).  
 
457  GISELA KAPLAN, CONTEMPORARY WESTERN EUROPEAN FEMINISM 71 (1992). 
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The Swedish Constitution consists of four fundamental laws the most important 
of which is the Instrument of Government adopted in 1974 which, in addition to setting 
forth the basic principles of the form of government, protects fundamental rights and 
freedoms for the Swedish people.  Enshrined in the Instrument of Government are the 
guarantees of equality and non-discrimination between the sexes.  Article 2 of the first 
chapter contains a mandate for the government to promote opportunity for all to attain 
participation and equality in society and to combat discrimination of persons on grounds 
of gender, color, national or ethnic origin, linguistic or religious affiliation, functional 
disability, sexual orientation,
458
 age or other circumstances affecting the individual. More 
specifically, Article 16 of the second chapter provides that no law may imply unfavorable 
treatment of anyone on the ground of gender, unless the provision forms part of efforts to 
promote equality between men and women or relates to compulsory military service or 




 The Swedish policy of non-discrimination in employment opportunities on the 
basis of gender was given greater emphasis by the enactment of a string of special 
statutes for this purpose, the most recent of which is the 2008 Discrimination Act
460
 
                                                             
458  Added in 2009. 
 
459  RONNIE EKLUND ET AL., SWEDISH LABOUR AND EMPLOYMENT LAW: CASES AND MATERIALS 46 
(2008). 
 
460  Among the precursors of the 2008 Discrimination Act were the Act on Equality Between Women 
and Men at Work passed in 1979 and the Equal Opportunities Act of 1991 that were similarly intended to 
promote equal rights between women and men in the workplace. The goal was to be achieved in two ways, 
through an express prohibition against discrimination that can be invoked and enforced in individual cases, 
and through active measures that employers were required to undertake. A central feature of the 
enforcement mechanism was the creation of the office of the Equal Opportunity Ombudsman and the Equal 
Opportunities Commission.  The obligation of employers to undertake active equality measures, however, 
can be replaced by collective agreements. 
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which prohibits both direct and indirect discrimination
461
 but provides that differential 
treatment may be allowed when (a) it constitutes a genuine occupational requirement that 
has a legitimate purpose and the requirement is appropriate and necessary to achieve that 
purpose, or (b) it contributes to efforts to promote equality between women and men.
462
 
The statute requires the undertaking of active measures through collaborative effort 
between employers and employees to bring about equal rights and opportunities in the 
workplace, prevent differences in pay and other terms of employment between women 
and men who perform work of equal value, help enable both female and male employees 
to combine employment and parenthood, and promote an equal distribution of women 
and men in different types of work and in different employee categories by means of 
education and training, skills development and other appropriate measures such as special 
recruitment efforts to attract applicants from the underrepresented sex.
463
 Employers are 
likewise required to draft and implement an action plan for equal pay as well as a gender 
equality plan every three years.
464
  Unlike its precursors, the Act no longer allows 
collective agreements to supplant its provisions as it specifically declares that any 
contract or agreement that restricts rights or obligations protected under the Act is void 
and has no legal effect.
465
 
                                                             
461  Direct discrimination arises when someone is disadvantaged by being treated less favorably than 
someone else is treated, or would have been treated in a comparable situation, because of sex.  On the other 
hand, indirect discrimination arises when someone is disadvantaged by the application of a provision, a 
criterion or a procedure that appears neutral but that may put people of a certain sex at a particular 
disadvantage, unless the provision, criterion or procedure has a legitimate purpose and the means that are 
used are appropriate and necessary to achieve that purpose (Chap. 1, §4). 
 
462  Chap. 2, §2. 
 
463  Chap. 3, §§1, 2, 5, 8, 9. 
 
464  Chap. 3, §§. 11, 13. 
 
465
  AXEL ADLERCREUTZ & BIRGITTA NYSTROM, LABOUR LAW IN SWEDEN 140-142 (2010). 
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Its sterling reputation of having the world’s best practices for gender equality, 
notwithstanding, Sweden started off, like the United States, Canada, and France, with an 
ideology of romantic paternalism and a tradition of keeping separate public and private 
spheres for men and women.  This chapter will trace the beginnings of protective labor 
legislation that were implemented in Sweden not necessarily to address a domestic need 
but mainly due to foreign influence and their gradual change of orientation from that of 
being purely protective of the perceived fragility of female workers to that of strongly 
encouraging equal participation of both women and men in the labor force.  What’s most 
interesting in the Swedish approach is that it did not stop at enacting gender-neutral laws 
that will make combining work and family life possible, it went further by assembling a 
whole range of incentives that make such combination attractive and desirable for both 
women and men and this chapter will discuss how this has been done in their policies in 
support of pregnancy, breastfeeding and child care. This chapter shall conclude that 
Sweden has made a remarkable leap towards a substantive model of equality without 
necessarily going through a stage characterized by formal equality. 
 
B. Romantic Paternalism in Protective Labor Legislations 
 
The subject of protective labor legislation for women was first broached in 1899 
as one of the most burning questions of the day.  Supporters argued that while women 
should have equal employment opportunities with men, it was still the duty of the state to 
defend them against overexertion for the sake of future generations.  Opponents, on the 
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other hand, call them a “descendant of the old doctrine that women should have 
privileges, not rights, that they should be protected instead of having the power to protect 





The first legislation was nonetheless enacted the following year mainly due to 
influence from other European countries gathered by official delegations sent by Sweden 
to a series of conferences on protective labor legislations for children and women in 1890 
(Berlin), 1897 (Zurich) and 1900 (Paris).
467
 The Act on Minor Children and Women 
Employed in Industrial Work passed in 1900 prohibits employment of women in 
industrial work for a period of four weeks immediately after the birth of a child unless 
able to produce a physician’s certification that resumption of work prior to the end of the 
said period does not pose any physical harm. The same Act prohibits Swedish women 
from working underground in mines or stone quarries.
468
 These provisions were enacted 
more in accordance with international trends than for the purpose of addressing a 
pressing domestic issue as few Swedish women actually worked in factories and 




                                                             
466  Lynn Karlsson, The Beginning of a “Masculine Renaissance”: The Debate on the 1909 
Prohibition against Women’s Night Work in Sweden, in PROTECTING WOMEN: LABOR LEGISLATION IN 
EUROPE, THE UNITED STATES, AND AUSTRALIA , 1880-1920 240 (Ulla Wikander et al., eds., 1995).  
 
467  LAURA CARLSON, SEARCHING FOR EQUALITY: SEX DISCRIMINATION, PARENTAL LEAVE AND THE 
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468  Id. 
 
469  Karlsson, supra note 466, at 238-239.  
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Sweden’s continued participation in international efforts in promoting protective 
legislation resulted in the enactment of another protective statute in 1909 limiting women 
to thirteen working hours a day and prohibiting their engagement between the hours of 
ten in the evening and five in the morning, in accordance with the provisions of the 1906 
Bern Convention on the prohibition of night work for women in industrial 
employment.
470
 Again, the statute was an “exercise in goodwill” to support international 
social reform efforts.  The prohibition was thought to bring “social and humanitarian 
benefit” without causing significant economic damage as the government assumed that 




But few certainly did not mean none. Women typographers who were hardest hit 
by the prohibition were first to launch a protest with the support of women unions and 
organizations. They argued that protective legislation should apply to both men and 
women rather than be limited in application to the latter alone.  Night work is dangerous 
for workers regardless of gender and there is no proof that women suffer more from it 
than men, hence, they should not be excluded by legislation from occupations that they 
themselves have chosen to work in.
472
 Nonetheless, the protests were not sufficient to 
change the government’s position to maintain its international credibility having signed 
the Bern Convention earlier.  Moreover, the most adamant supporters justified the 
prohibition with arguments focused on themes of home, family and morals -   
                                                             
470  CARLSON, supra note 467, at 96. 
 
471  Karlsson, supra note 466, at 247. 
 




“Woman must be protected since she is physically 
weaker than man, since she is in greater danger of being 
brutalized emotionally, and since nature has given her 
duties as a mother and society, duties as a wife.  The state 
demands that all these peculiarities be safeguarded against 
enervation or destruction, for the continued existence of the 
state itself in many vital respects is bound up with their 
protection and development.  Woman belongs as mother 





In 1912, the Worker Protection Act was enacted by the Swedish Parliament based 
on a proposal by the King to consolidate the provisions of several existing worker 
protection statutes and to strengthen their enforcement mechanism.  Under the Act, the 
mandatory maternity leave was increased to six weeks. Women were further granted the 
right to take a leave of absence for a period of two weeks prior to child birth as well as 
the right to nursing breaks. The prohibitions on underground and night work were 
retained and the King was given authority to make a determination whether certain types 





In support of the retention of the night work prohibition, the Chamber of 
Commerce declared –  
 
“But even with respect to women, on one side their 
need of protection is of a more special and even for the 
public a more significant nature than that of men, and on 
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the other side, their ability to acquire the protections which 
voluntary contracts provide, is much inferior to that of men.  
Women as employees demand a special protection due to 
their lesser physical ability to perform and their greater 
susceptibility to certain harmful affects of work, as well as 
their functions as mothers and as leaders of or helpers to 




The early 1920’s set the stage for some significant changes for Swedish women 
starting with the enactment of the new Marriage Code in 1921. Prior thereto, familial 
relations were heavily male-dominated.  The early law of 1734 which it repealed 
prescribed that a woman, whether married or not, must be under a guardian.  A wife’s 
guardian was her husband while an unmarried woman’s guardian was either her father or 
her brother.
 476
   
 
The married woman was thus put on equal legal and economic footing with her 
husband when the new Marriage Code took effect.  They were given control over their 
properties and were granted personality to plead their own causes before courts of law.
477
  
The law likewise imposed upon the husband and the wife the joint obligation to take care 
of home and children and to provide for the family. Hence, married women were free to 
accept employment or engage in trade without their husband’s consent and suretyship.
478
 
The law’s progressive provisions further included the recognition of a wife’s domestic 
work as equal with the husband’s monetary earnings in terms of contributions to family 
                                                             
475  Id.  
 
476  ELISABET SANDBERG, EQUALITY IS THE GOAL:  A SWEDISH REPORT 11 (1975). 
 
477  Id. at 59. 
 
478  CARLSON, supra note 467, at 100. 
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maintenance if the wife was not engaged in any gainful occupation.
479
 Since then, 




Women received the right to vote also in 1921.  They were likewise granted the 
right to equal access to state employment opportunities in 1923.  Protective labor 
legislation were to remain on the books, nonetheless, for a few more decades, but with a 
different twist. 
 
Employment and social policies in the late 1920’s up to the 1930’s were 
confronted by the worldwide economic depression that brought further down Sweden’s 
already falling birth rate.  Sweden had the lowest fertility rate in Western Europe and the 




The urgency of the problem of declining birth rate was brought to public attention 
by social scientists Alva and Gunnar Myrdal who published a book on the population 
crisis in 1934.  The essence of their recommendation was for government to subsidize the 
well-being of the family through a system of social security that alleviate the economic 
burden of raising children thereby encouraging couples to procreate. Moreover, they 
recommended for government to support women with programs that will allow them to 
                                                             
479  Lena Sommestad, Welfare State Attitudes to the Male Breadwinning System: The United States 
and Sweden in Comparative Perspective, in THE RISE AND DECLINE OF THE MALE BREADWINNER FAMILY 
168 (Angelique Janssens ed., 1998). 
480  CARLSON, supra note 467, at 100. 
481  LINDA HAAS, EQUAL PARENTHOOD AND SOCIAL POLICY: A STUDY OF PARENTAL LEAVE IN 
SWEDEN 19 (1992).  
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combine parenthood with employment not only because children are better off with 
mothers who had a sense of career fulfillment but more so because dual-income families 
provide a better degree of economic security and comfort that often precede willingness 




The recommendations of the Myrdals were highly regarded and eventually 
followed in a string of legislations concerning mothers’ employment rights.  In 1937, a 
law prohibiting the termination of women workers on the ground of marriage or 
pregnancy was enacted.  In the same year, a system of voluntary unpaid leave took the 
place of the mandatory maternity leave. Women now enjoyed the right, not the obligation, 
to go on maternity leave for a total period of three months, six weeks prior and six weeks 
after childbirth.  This was extended to four and one half months in 1939, with twelve 
weeks scheduled after childbirth.  A further extension up to six months was granted in 




The above reforms, however, were still insufficient to stimulate women’s 
participation in the labor market. The percentage of wives and mothers who were 
employed remained very low as Swedish thinking was still consumed by the idea that 
women are best suited for nurturing and homemaking.  It was not until the 1960’s that the 
rate of women’s labor force participation dramatically increased because of the economic 
boom that resulted from Sweden’s neutral stance during World War II.  Sweden and 
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Switzerland were the only industrialized countries in Europe that stood without damaged 
infrastructures after the war. The rebuilding of the region thus opened enormous 
commercial opportunities for Sweden but there was a shortage of male workers who 
could fill positions created by the expanding private industries and public service sector.  
The increased demand for labor was initially met by the influx of foreign workers but the 
government eventually decided that tapping the country’s abundant reserve of female 




Thus, the government instituted several programs to increase women’s 
qualifications for and interest in employment.  Opportunities for vocational training and 
higher education were offered to women.
485
 The night work prohibition was repealed in 
its entirety in 1962.  Tax laws were amended in 1966 so that income taxes that used to be 
levied on dual-earner couples were now levied on individuals thus resulting in higher net 
income for wives.
486
 A more egalitarian scheme of parental leave benefit was put in place 
in 1974 complimented by day care services that were made readily available and 
affordable. The prohibition on underground work, the last of the statutory restrictions on 
women’s employment, was repealed when the Work Environment Act was passed in 
1977.
487
 Not long after, the first law prohibiting unequal treatment of women and men in 
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the workplace finally took effect in 1980,
488
 paving the way to the widely-acclaimed 
egalitarian programs in modern-day Sweden. 
 
It can be truly said that Sweden had the best approach to gender equity in the 
workplace. It did not simply remove gender-based protective labor legislations in order to 
accord equal opportunity for male and female workers under a formal model of equality. 
What it actually did was a five-step strategy towards substantive equality.  First, it 
equipped women with the necessary education and training to qualify them for decent 
employment. Second, it eliminated obstacles that limit their access to the workplace like 
the night work prohibition. Third, it emancipated them from domestic bondage by 
implementing a universal childcare system. Fourth, it established safeguards against 
discrimination in the workplace so they can succeed based on individual merit. Finally, it 
encouraged a radical transformation in the role that men played within the whole scheme 
of things through an innovative parental leave system that moved them to share with 
women not only the workplace, but, more specially, the home.  
 
C. On Maternity Leave and Breastfeeding Policies 
 
At the heart of the Swedish ideology of gender equality is the robust commitment 
to equal parenthood and the most significant of all Swedish programs aimed towards this 
end is its paid parental leave program which is not only the first of its kind when 
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Under the present provisions of the Parental Leave Act,
490
 all women workers, 
regardless of how long they have been employed, are entitled to a job-protected maternity 
leave for a continuous period of seven weeks before their estimated date of delivery and 
another seven weeks immediately thereafter.
491
 They are likewise entitled to 
breastfeeding leave for which the law has given no restriction in duration.  Under the 
same Act, parents, regardless of gender, are entitled to full parental leave for childcare 
purposes for a period of eighteen months from the birth of a child. Instead of taking full 
leaves, parents may also opt for part-time work equivalent to 75% of normal working 
hours for the care of a child below eight years of age or which may be older but has not 
yet concluded first year of school.  A parent is likewise entitled to leave to care for a 
child in circumstances where the ordinary care provider has become unavailable due to 
sickness. 
 
Complementarily, under the National Insurance Act,
492
 parents availing of the 
above-enumerated leaves are entitled to salary replacement for a total period of four 
                                                             
489  HAAS, supra note 481, at 14. 
 
490  Act No. 584, dated May 24, 1995, as amended up to Act No. 442, dated 2006. 
 
491  Two weeks of this maternity leave period is obligatory. 
 
492  Act No. 381, dated May 25, 1962, as amended up to Act No. 439, dated 2005. 
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hundred eighty calendar days
493
 to be allocated equally between the father and the mother 
of the child. Either parent may opt to forego up to one hundred eighty days of his or her 
two hundred forty-day allocation in favor of the other parent but the remaining sixty days 
may not be transferred and will be forfeited if not used. Fathers are entitled to ten extra 
days of paid paternity leave and twenty days in case of multiple births. At any time 
parents desire to receive parental benefit in part and not in full, i.e., three quarters, one-
half, one-quarter, or one-eighth, their normal working hours shall have a corresponding 
reduction in the same proportion. 
 
A female employee who, as a result of pregnancy, is unable to carry out 
physically demanding work duties, is entitled to be transferred to other suitable work 
from and including the sixtieth day prior to her estimated delivery while retaining her 
employment benefits. An employee who is expecting a child, had recently given birth, or 
is breastfeeding may also be transferred to other suitable work while retaining the same 
benefits of employment when covered by regulations issued under the Work 
Environment Act.
494
 One such regulation prohibits pregnant women from working under 
                                                             
493  The parental benefit is equivalent to 80% of usual earnings, up to a maximum of 935 SEK per day 
(2012) for the first 390 days and 180 SEK per day for the remaining 90 days. Families with multiple births 
are entitled to additional 90 days at 80% of earnings and 90 days at the flat rate of 180 SEK per day.  For a 
third child and more, there is an additional 180 days at 80% of earnings.  
 
494  Under the Work Environment Act, regulations may be issued by the National Board of 
Occupational Safety and Health prohibiting certain groups of workers from working on particular types of 
job that entail special risk for the said groups. Alternatively, regulations may prescribe special conditions 
without which such perilous work may not be performed (Act No. 1160, dated December 19, 1977, as 
amended up to Act No. 428, dated 2005).  
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water and in pressurized atmosphere.
495
 Pregnant women and nursing mothers are 




The right to transfer applies to the extent that the employer can be reasonably 
required to provide the woman with other suitable work within the business activity.  If 
transfer is not practicable, the woman is entitled to leave insofar as it is necessary to 
protect her health and safety but without retaining employment benefits during the period 
of the leave. The employer is obliged to periodically review the possibility of transfer and 
whenever such opportunity arises for a period lasting for at least one month, the employer 




As of July 2008, the Swedish government introduced the “gender equality bonus” 
to stimulate availment of parental leave on a more equal basis between parents.  The 
bonus used to take the form of a tax credit from its inception in 2008 up to 2011, paid the 
year after the parental leave is availed. Effective 2012, the bonus is now being paid 
automatically with the parental leave benefits in the form of tax-free income for a   
maximum amount of 13,500.00 SEK or 50.00 SEK per parent per day when they equally 
share one hundred thirty-five days each of the two hundred seventy days remaining after 
                                                             
495  Regulation No. 57, dated November 25, 1993, as amended up to Regulation No. 16, dated 2000. 
 
496  Regulation No. 17, dated September 10, 1992.  
 
497  Supra, note 490.  
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the sixty non-transferable days are set aside from the three hundred ninety days of 




The non-transferability of a portion of the parental leave sets the Swedish scheme 
apart from the gender-neutral parental leave benefits in Canada and France where parents 
are at liberty to allocate the leave between them in the manner they deem fit. As had been 
observed in the previous chapters, when parents have complete freedom of choice, fathers 
take very little or none at all while mothers are constrained to maximize the benefit 
thereby perpetuating the public-private divide between the sexes. In Sweden, men have 
strong incentives to take their share of the leave.  This is not to say that they are now 
getting exactly half of it but they are clearly on the road to getting there.  85% of Swedish 
fathers are now taking parental leave in varying lengths and they have become the rule 
rather than the exemption.
499
 As earlier discussed, this is the culmination of Sweden’s 
five-step strategy towards substantive equality. 
 
D. On Child Care Support  
 
Child care policy in Sweden has been described to have a dual objective.  The 
first is to help parents combine family responsibilities with gainful employment. The 
second is to stimulate children’s development through pedagogical interventions, thus, 
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the concept of “educare” which underline that childcare should consist of both education 
and care.
 500 
Integral in the latter objective is the intention to equalize the conditions under 
which children from different groups in society are raised. The ambition was to make 
child care a meeting place for children with different ethnic, cultural and social 
backgrounds
501
 which has been proven to work best under a policy of universality.
 
 
Thus, pre-school centers called “förskola” are open to all children from ages 1 to 
5 where integrated childcare and early education are provided on a full-time basis from 
6:30 in the morning to 6:00 in the evening, Monday to Friday, all year round. Six-year-
olds are offered pre-school classes called “förskoleklass” as well as free-time services 
called “fritidshem” (facilities for leisure activities like sports and music) while seven-




The fees paid by parents for pre-school and free time services are very minimal 
and are calculated directly proportional to income and conversely proportional to the 
number of children in a family.  Children of low-income families are free of charge while 
parents who have greater economic capabilities spend anywhere from 1% to 3% of the 
family income, up to a ceiling of 1,260.00 SEK per month. Since 2003, four- and five-
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year- old children were granted the privilege to attend free pre-school classes for three 




When child care is reliable, affordable and readily available for all children 
regardless of economic status and regardless whether their primary caregivers are their 
mothers, fathers or both, we see a situation where equal treatment results in substantive 
equality across race, gender and class. When the quality of care is dependable, parents 
would not be burdened with guilt for not taking care of their children themselves.  
Similarly, they would not entertain doubts over whether it might be better to make private 
arrangements for care, thus, children of well-to-do families do not need private nannies, 
while children of impoverished families do not have to make do with an untrained 
neighbor who will babysit for a few dollars. One satisfactory outcome would be 
improved financial status for the family resulting from greater freedom on the part of 
both parents to seek gainful employment. Yet there appears to be a far better result, that is, 
when children are able to cultivate an early understanding of equality as they interact 
with a diverse set of playmates in an environment that is supportive of their intellectual, 
social and emotional development. 
 
Families residing in Sweden also receive financial support in the form of regular 
child allowances starting from the month following birth up to and including the quarter 
in which the child turns sixteen years of age.  At present, this child allowance is pegged 
at 1,050.00 SEK per child per month with supplementary allowance being paid when 
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families have two or more children ranging from 150.00 SEK for the second child and 




Finally, a system of cash-for-childcare, alternatively known as the child-raising 
allowance, was briefly implemented in 1994 but was scrapped on the same year and 
thereafter re-introduced in 2008.  A tax-exempt allowance not exceeding 3,000 SEK per 
month per child between the ages of 1 and 3 years may be received by parents who opt to 
care for their children at home instead of sending them to publicly-financed pre-school. 
The scheme serves as an incentive for parents to stay at home and care for their children 
themselves while they are still very young but it also allows them the flexibility to make 
childcare arrangements according to their preference while remaining employed. The 
system has been criticized for digressing from the universal system already in place but 
the government has left its administration and funding to the discretion of the 







 The distinctive feature of the Swedish approach to non-discrimination is its goal 
of successfully combining employment and parenthood not only for female workers but 
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for male workers as well. In addition to the need to avert the dangers of a plummeting 
birthrate and to take advantage of post-war commercial opportunities, the encouragement 
of female participation in the workforce seems to have a third purpose – the desire to 
liberate men from gender stereotypes just as much as women should be. The model is one 
of a “dual-earner, dual-carer family” based on a principle of humanism – both men and 





Thus, programs take one step farther from the usual gender-neutral entitlements 
based on a formal model of equality that merely aims for equal employment opportunities 
to positive incentives that will encourage equality of results, that is, equal participation of 
women and men both in the workplace and in the home. Encouraging men to take on a 
more active parenting role by designating exclusive “daddy days” within the parental 
leave system supported by an extensive information campaign
507
 and an innovative 
“gender equality bonus” was the culmination of its five-step strategy towards substantive 
approach to gender equality. Virtually no fathers were availing of the parental leave when 
the scheme started in 1974 but the rate started to grow slowly and, in 2011, 24% of 
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507  Immediately after the parental leave program was introduced in 1974, the government launched a 
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takes parental leave”, “100% Father”, “Dare to be a Dad”, and “Up to now, no man has regretted taking 
parental leave”.  HAAS, supra note 481, at 69-73. 
 
 223 
parental leave were already being claimed by men.
508
 This figure translates to a period 
that is almost double the non-transferable portion of the parental leave which indicate that 
men are actually taking more than their exclusively designated “daddy days”. Moreover, 
in providing a whole range of welfare benefits that support families, the government did 
not only make it easier for women to engage in work, it also reduced the economic 
pressure on men, thereby encouraging them to engage more in caregiving functions.
509
 
The commendable result is not only that mothers have greater opportunity to work, they 
actually do engage in work that brings greater economic stability to their families and 
greater sense of personal fulfillment to themselves.  According to 2011 figures, 82% of 





One reason why equality between the sexes had been easier to achieve for Swedes 
is their national commitment to a universal welfare model. Sweden maintains the world’s 
most comprehensive and well-funded social welfare program designed not only to 
alleviate the plight of impoverished segments of society but are meant to include the 
entire Swedish population regardless of individual financial capabilities.
511
  The right to 
receive services and benefits find basis on the rights of citizenship and are not considered 
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government dole-outs reserved only for those in need.
 512
 With an attitude of 
egalitarianism readily accepted across social classes, it was not very difficult for a similar 
stance across gender groups to flourish. 
 
 Another offshoot of the universal welfare system in Sweden is the reduction of 
pressure on mothers to disengage themselves from employment for extended periods of 
time to take care of their toddlers because quality childcare is readily available and 
affordable for children as young as twelve months even before their job-protected, paid 
parental leave is depleted. Since childcare centers are staffed by trained professionals 
working under a standard curriculum closely monitored by municipal governments, 
parents who entrust their children to these facilities are neither consumed by feelings of 
guilt for not taking care of their children themselves nor haunted by unfounded fear that 
their children are left in an unhealthy environment. Instead, there is a strong sense of 
confidence that children are not only properly cared for but are likewise adequately 
prepared for the next stage of life, primary education. The dual policy of educare resulted 
in the readiness of mothers and fathers to resume employment at a much earlier time. 
 
 Still related to this offshoot of the universal welfare system in Sweden is the rarity 
of women willing to enter into private childcare arrangements. Since vocational training 
is generally provided by the government and access to higher education is not restricted 
to the affluent class, women acquire the skills and knowledge necessary to secure gainful 
employment.  Because of this, the government’s target of full employment had been an 
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attainable goal resulting in the absence of an underclass of female servants
513
 who are 
willing to do domestic work for more affluent women even if the latter can afford to hire 
such services. When there are no other helpers to rely on, women tend to be more 
assertive in dividing childcare and other household duties with their husbands. 
 
 Finally, there is evidence that suggests that religious sentiments do not have a 
strong influence on the values and ethical ideals of the Swedish people. Fundamentalist 
religious teachings that support traditional roles of women as nurturing mothers are not 
deeply rooted among the majority of the people who are members of the state-supported 
Lutheran Church but who are hardly devout followers as complacency and lack of 
spiritual intensity resulted from the monopoly. Secularization over the course of the 
eighteenth and nineteenth centuries was relatively peaceful, paving the way for the 
assumption by the state of the traditional responsibilities of the Church on family well-
being and education early on thereby further eroding the influence of the Church on 
societal values.
514
   
 
Thus, contraception and abortion are not controversial issues in Sweden. Sex 
education has been an integral part of the school curriculum as early as 1956.  Girls aged 
fifteen and above can ask for contraceptives from the school nurse openly and without 
need for parental consent.  Counseling on sexual matters is free of charge.  Moreover, 
abortion is a matter of right that a woman can readily avail within the first eighteen weeks 
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of pregnancy without need for any justification.  In sum, most children born within 
marriage, and even those born out of wedlock, are more or less wanted children.
515
  Such 
cultural backdrop allows women a great deal of autonomy over their reproductive 
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Analysis of the Models of Equality Adopted in the 
United States, Canada, France and Sweden 
and Proposed Application to the Philippines 
 
 
A. Entrenching Equality in the Constitution 
 
Kathleen M. Sullivan enumerated five axes of choice in incorporating women’s 
equality rights in a constitution. She suggested that framers need to choose –  
 
“(1) between a general provision favoring equality 
or a specific provision favoring sex equality; (2) between 
limiting classifications based on sex or protecting the class 
of women; (3) between reaching only state discrimination 
or reaching private discrimination as well; (4) between 
protecting women from discrimination or also 
guaranteeing affirmative rights to the material 
preconditions for equality; and, (5) between setting forth 





Such choices are often made in accordance with the particular model of equality 
adhered to by a particular jurisdiction. For instance, choosing to be more specific in 
promoting sex equality instead of providing a general guaranty of equality is often more 
beneficial for women because the efficiency of enforcement of anti-discriminatory 
policies is increased when sex discrimination is conclusively or nearly conclusively 
presumed irrational. Taking it one step further, instead of limiting the constitution to a 
symmetrical approach that simply prohibits classification based on sex, framers that 
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recognize the need for affirmative action when dealing with traditionally disadvantaged 
groups and thereby accommodate partial asymmetry when necessary move from a formal 
to a more substantive approach to equality. 
 
Furthermore, constitutions that guaranty negative and vertical rights alone are 
indicative of adherence to the formal model of equality while the addition of positive and 
horizontal rights are hallmarks of a substantive model of equality. Formal equality is 
limited to securing freedom from state interference while substantive equality seeks a 
greater level of women empowerment by giving them guaranteed resources and 
opportunities that they can assert not only against the government but also against private 
actors.     
 
In this regard, Sullivan opines that the United States operates under “strong 
conventions of constraint to general norms of formal equality, symmetrically interpreted, 
against state rather than private action, to promote negative not positive rights, that are 




In contrast with the brevity of the equal protection clause of the Fourteenth 
Amendment that is the sole source of women’s right to equality in the United States 
Constitution, the more modern constitutions of Canada, France and Sweden reflect the 
more substantive choices made by their respective framers.  
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The Canadian Charter of Rights and Freedoms provides that every individual is 
equal before and under the law and has the right to the equal protection and equal benefit 
of the law without discrimination and, in particular, without discrimination based on race, 
national or ethnic origin, color, religion, sex, age, or mental or physical disability. The 
cumulative effect of these four equality guarantees indicate that the drafters intended to 
reinforce the importance and comprehensiveness of the right and to leave no stone 
unturned in upholding it.
518
  While “equality before and under the law” is indicative of 
formal equality, having the right to the “equal protection and equal benefit of the law” is 
indicative of substantive equality.  Another hallmark of substantive equality is the 
provision in the Charter that laws, programs, or activities for the amelioration of 
conditions of disadvantaged individuals or groups are not precluded.
519
  Affirmative 
action programs are upheld as integral to the equality guaranty rather than viewed as an 
exemption to it.
520
  Finally, the guaranty of equality is fortified even further by providing 
that the rights and freedoms entrenched in the Charter apply equally to male and female 
persons, notwithstanding anything stated to the contrary, 
521
 a clause that was added to 
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In France, the right to equality was phrased in its 1958 Constitution as a guaranty 
that the state shall ensure the equality of all citizens before the law, without distinction of 
origin, race or religion, and that the state shall further respect all beliefs. There was no 
mention of women, for, in fact, the Declaration of the Rights of Man and of the Citizen of 
1789, the first step towards the writing of a constitution during the period of the French 
Revolution, spoke of rights of citizens to liberty, property, security and resistance to 
oppression, who could only be male. Nonetheless, the Preamble of the 1958 Constitution 
refers to the Preamble of the 1946 Constitution which contains a guaranty that women 
shall have equal rights to those of men in all spheres.  Moreover, in 2008, the French 
Parliament passed significant constitutional amendments including one that profoundly 
expands this guaranty by mandating that statutes shall promote equal access by women 
and men to elective offices as well as to positions of professional and social 
responsibility,
523
 an innovative strategy for securing the political and economic equality 
for women.  
 
The Preamble of the 1946 Constitution likewise provides positive rights such as 
the right to employment, including the right to receive suitable means of existence from 
society should one be incapable of working due to age, physical or mental condition, or 
economic situation. It likewise provides that it is the duty of the State (1) to provide the 
individual and the family with the conditions necessary to their development, (2) to 
guarantee to all, notably to children, mothers and elderly workers, protection of their 
health, material security, rest and leisure, and (3) to provide free, public and secular 
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education at all levels.
524
 This enumeration of positive rights supports substantive 
equality by providing women with the necessary tools to overcome their disadvantaged 
positions and empowering them to achieve their greatest potentials. 
 
In Sweden, the Instrument of Government is likewise replete with markers of 
substantive equality. To begin with, it provides that public power shall be exercised with 
respect for the equal worth of all and the liberty and dignity of the individual.  Moreover, 
the personal, economic and cultural welfare of the individual were declared fundamental 
aims of public activity.  In particular, public institutions shall secure the right to 
employment, housing and education, and shall promote social care and social security, as 
well as favorable conditions for good health. In addition to the foregoing enumeration of 
positive rights, the Instrument of Government likewise provides that public institutions 
shall promote the opportunity for all to attain participation and equality in society and 
combat discrimination of persons on grounds of gender, color, national or ethnic origin, 
linguistic or religious affiliation, functional disability, sexual orientation, age, or other 
circumstances affecting the individual.
525
  Further stress is made that no act or law or 
other provision may imply the unfavorable treatment of anyone on grounds of gender, 
unless the provision forms part of efforts to promote equality between men and women or 
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In sum, Canada, France and Sweden employ a more specific guaranty of gender 
equality in their respective constitutions in contrast with the general guaranty of equal 
protection in the United States.  Canada and Sweden went further by expressly exempting 
affirmative actions from the general prohibition against discrimination. Further still, 
Sweden took more progressive steps by making the personal, economic and cultural 
welfare of its citizens the fundamental aims of government and specifically securing their 
right to employment, housing and education.  Similarly, France undertook to provide 
both individuals and families with the conditions necessary for their development 
including broad rights to employment and education.  
 
It is not difficult to see that while the United States adopts a formal model of 
equality, Canada and Sweden are geared towards a more substantive approach by 
adopting positive rights and recognizing the necessity for affirmative actions. France 
aims to employ a similar substantive approach but somehow remains to have a slight 
paternalist preference for the protection of children, mothers and elderly workers.   
 
On the other hand, the Philippine Constitution highlights a Bill of Rights that 
enshrines a guaranty of equality closely patterned after the equal protection clause of the 
Fourteenth Amendment to the United States Constitution - 
 
“No person shall be deprived of life, liberty or 
property without due process of law, nor shall any person 
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 As pointed out in Chapter III, the Philippine Constitution employs a formal 
approach to equality as can be seen in the general invocation of equal protection cited 
above, supported by declarations of state policies to ensure the “fundamental equality 
before the law of women and men”,
528
 and to promote “equality of employment 
opportunities for all”.
529
  But this formal approach to gender equality was tainted with 
paternalism by a special provision for safe and healthful working conditions for women, 
“taking into account their maternal functions”.
530
 In theory, the Philippines strives to 
adhere to formal equality, but, in practice, prefers to embrace what it had been used to for 
so long, romantic paternalism. 
 
B. A Proposed Model for the Philippines 
 
Towards the end of Chapter I was a preliminary discussion of the model of 
equality that could work best for the Philippines, that is, a good blend of formal and 
substantive equality that will not confine women to their reproductive roles but will 
encourage them to develop their productive potentials to the fullest. More specifically, 
this shall be patterned as follows: 
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1. From the American example, an application of the formal model of 
equality to extend the benefits of protective labor legislation to both 
women and men; and 
 
2. From the Canadian531 and Swedish examples, a substantive model of 
equality that encourages equal parenting responsibilities between 
mothers and fathers. 
 
It is submitted that this combination will work best for the Philippines to close the 
gap in labor force participation between men and women which stands at 28.6% by the 
close of 2012.
532
  This is very high compared to 12.4% in the United States, 10.2% in 
France, 9.5% in Canada and 8.1% in Sweden.
533
 The immediate goal should be to narrow 
the gap for the Philippines to achieve economic empowerment not only for its women but 
for the whole country in general. Such gap had been constantly hovering near 30% for the 
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  and this kind of statistics puts in doubt the Philippines’ stellar rating in 
the World Economic Forum’s Gender Gap Index for 2012 where it earned an overall rank 
of 8
th
 out of 135 countries. Indeed, pulling apart the four major components of the Gender 
Gap Index will reveal that the first sub-index used, the one most relevant in this work, is 
economic participation and opportunity, understood to mean -  
 
“… three concepts: the participation gap, the remuneration 
gap and the advancement gap.  The participation gap is 
captured using the difference in labour force participation 
rates. The remuneration gap is captured through a hard 
data indicator (ratio of estimated female-to-male earned 
income) and a qualitative variable calculated through the 
World Economic Forum’s Executive Opinion Survey (wage 
equality for similar work). Finally, the gap between the 
advancement of women and men is captured through two 
hard data statistics (ratio of women to men among 
legislators, senior officials and managers, and ratio of 
women to men among technical and professional workers).” 
 
In this sub-index, the ranking of the five countries included in this work are as 
follows:   
    8
th
   United States 
    10
th
  Sweden 
    12
th
  Canada 





  France 
  
Landing on the 17
th
 rank does not seem too bad but looking at the hard data 
statistics that were used as indicators of the various gaps will reveal a very significant 
factor - the advancement gap was dependent on two components - the ratio of women to 
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index. 
 236 
men among legislators, senior officials and managers, and the ratio of women to men 
among technical and professional workers.   
 
As earlier cited in Chapter III, the Philippines ranked among the top five countries 
in the world where women hold senior management positions in private businesses but a 
huge chunk of these women in senior management positions are concentrated in two 
departments - human resource management and finance - seemingly an extension of what 
they actually do at home.  Moreover, their ability to reach senior positions has been 
attributed to the Filipino culture of maintaining extended households that readily provide 
childcare assistance to working mothers. The report’s conclusion is worth reiterating – it 
found no clear correlation between female economic activity rates where the Philippines 
ranked low, and the proportion of women in senior management positions, suggesting a 
“much deeper blend of cultural issues”. 
 
On the other hand, the ratio of women to men among Philippine legislators is 
currently at 12.5% in the Senate and 22.5% in the Lower House. Three out of twenty-four 
elected senators and sixty-five out of two hundred eighty-nine elected representatives are 
women.
535
  These figures by themselves are neither very good nor very bad but the reality 
behind them points nearer the latter than the former.  Of the three elected senators, only 
one rose to national prominence on her own merit.  Of the sixty-five elected 
representatives, less than 10% can rightfully make a similar claim.  All the others are 
wives, daughters, sisters, even mothers, of traditional male politicians who were no 
                                                             
535  Philippine Commission on Women, Women Participation in Politics and Governance (2013) 
available at http://pcw.gov.ph/statistics/201210/women-participation-politics-and-governance. 
 
 237 
longer interested in the position because they ran for higher office, they have retired, or 
they are barred by the term limitations imposed by the Constitution. Many of these 
women run for office temporarily, either to create a break in the consecutive terms of a 
male relative so the latter can regain eligibility to run again for the same office at a future 
time, or to keep the position on hold for a young son who is being groomed to take the 
place of a retiring father when the former reaches the appropriate age.  Of course, some 
may retain their positions for a long time but they continue to be under the control of 
their male relative from whom they owe their victory. This is the sad reality of kinship 
politics
536
 in the Philippines for which reason the real number of genuinely worthy 
female legislators in the country can be pegged at approximately 2.5% only. 
 
The other component of the advancement gap is the ratio of women to men 
among technical and professional workers.  According to 2010 statistics, the percentage 
of licensed professional women in the Philippines was indeed way higher at 63.7% 
compared with men at 36.3%.  However, among these licensed professional women, a 
whopping 44% are teachers and 27% are nurses.  The rest are mostly midwives, 
nutritionists-dietitians, social workers, pharmacists, librarians, guidance counselors, 
dental hygienists and interior designers, all indicative of traditional feminine tasks 
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In sum, the advancement gap may have been erroneously bloated in more ways 
than one.  Considering that the participation gap is rather high at 28.6% and the 
remuneration gap is just about average at 16.8%
538
 the Philippines could have very well 




Indeed, genuine gender equality remains elusive in the Philippine workplace.  It 
seems to be more so for France, and it is submitted that both are due to a prevailing 
attitude of romantic paternalism that supports the traditional notion that women are 
primarily caregivers at home. Engagement in outside work, when desired or when 
necessary, is merely a temporary undertaking.  Nonetheless, the stark contrast in 
economic benefits received by women in the two countries cannot be downplayed. In 
France, most women desire a career and they are able to do so because of a universal 
childcare system in place coupled with generous cash allowances and supplements from 
the government.  In the Philippines, most women work out of sheer necessity because of 
economic difficulties and they are able to do so because of the availability of an extended 
network of female hands – relatives, friends, neighbors and hired helpers – who assume 
their childcare and domestic duties.  In both countries, men’s participation in caregiving 
is not encouraged by law and even frowned upon by culture and traditions. In France, the 
generosity of the government is due to a plummeting birthrate.  In the Philippines, the 
lack of generosity on the part of the government is due to a massively exploding 
population it cannot adequately support.  We can no longer afford to confine our women 
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the gender pay gap was 16.7% in 2008.  See Statistics Canada, supra note 378.  
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at home when there is barely enough food on the table for a family of five, or six, and 
counting.  The government should provide women with a meaningful opportunity for 
gainful employment by requiring employers to treat them with fairness and dignity at 
work, and by requiring men to share in the burden of childcare and domestic duties at 
home. 
 
C. Recommended Reforms 
 
With substantive equality as an ultimate goal, the Philippines should start reforms 
at the charter level by reconsidering its adoption of a formal approach to equality 
patterned after the general invocation of equal protection in the Fourteenth Amendment 
to the American Constitution. As earlier discussed, the four-fold guaranty under the 
Canadian Charter of Rights and Freedoms to equality “before and under the law” and the 
right to the “equal protection and equal benefit of the law”, as well as the acceptance of 
positive actions for the “amelioration of conditions of disadvantaged individuals or 
groups” are worth emulating. Similarly, the Swedish Instrument of Government that does 
not only make a declaration of guaranty but a declaration of positive duty on the part of 
the state to promote opportunity for all to attain participation and equality in society is 
worthy of replication. Thus, it is hereby recommended for the Philippine Constitution to 
adopt a substantive approach to equality by incorporating a more encompassing guaranty 
of equality as in Canada, and a stronger declaration of positive duty to promote equality, 
as in Sweden.  On the other hand, the Philippine Constitution’s current reference to 
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protection of working women because of their maternal functions should be eliminated 
altogether.  
 
At the statutory level, perhaps the most important symbolic change that can be 
implemented in the Philippines is the removal of the paternalist categorization of women 
as a “special” group of employees who needed special attention and protection alongside 
minors, househelpers, and homeworkers in the Labor Code. This attitude of regarding 
women as fragile and weak had long been the culprit behind the devaluation of women’s 
labor. Moreover, the Labor Code is in need of comprehensive review because it had been 
sending mixed signals, due to piece-meal amendments, of romantic paternalism, 
misogyny and power play between the sexes. Hence, two sets of recommendations are 
hereafter set forth.  The first shall be patterned after the American example of formal 
equality that will extend the benefits of protective labor legislation to both women and 
men.  The second shall be patterned after the Canadian and Swedish examples of 
substantive equality that encourage equal parenting responsibilities between mothers and 
fathers. 
 
1. Recommendations Based on Formal Equality 
 
It is submitted that there is merit in adopting the American example of adherence 
to a formal model of equality when it comes to protective labor legislation but caution 
must be employed so that equal treatment will be properly understood as extending 
special benefits presently enjoyed by women to men and not eliminating them altogether.  
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For instance, rules that protect health and safety in the workplace, such as the provision 
of appropriate safety equipment and protective gears, should not be phrased in a language 
suggestive of a special privilege for the sole protection of fragile-bodied female workers, 
but in a language that makes an unambiguous imposition of a positive obligation on the 
part of employers to make sure that the workplace is safe for both female and male 
workers. The language of the Magna Carta that requires such safety gears for the 
protection of women’s maternal functions sends a sharp alert to employers to avoid hiring 
women of childbearing age to avoid potential liability and a subtle signal that it is 
acceptable to relax safety requirements for male workers because they are of stronger 
physique anyway.  Either way, male and female workers are similarly disadvantaged. 
 
Still relevant to health and safety, the special paid leave available to women who 
undergo surgery because of gynecological disorders should also be extended to men who 
may be suffering from prostate ailments or other reproductive health problems.  This 
special leave for gynecological disorders is reminiscent of the ancient days when women 
are perceived to be controlled by their ovaries.  It does not only send a discreet hint that 
women are not dependable workers because they are bound to suffer from monthly 
emotional distress due to their hormones but gives a loud warning that they can suffer 
from a whole range of feminine ailments and in the process bring about a significant 
burden to their employer.  The obvious result is discrimination against their hiring. It is 
submitted that the proper approach is not to single out gynecological disorders but to 
encourage employers to acquire comprehensive health insurance for all its employees 
covering all kinds of illnesses.  This trend has started in large companies in the 
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Philippines and the government can support this private initiative by offering appropriate 
tax incentives. 
 
Likewise worth mentioning here are policies aimed at promoting the safety and 
security of overseas workers that should protect women and men with identical zeal.  
Women should not be denied the opportunity to seek personal and economic 
advancement in foreign shores but they should not be left alone to fend for themselves 
either for the government has a duty to look after the well-being of its citizens even 
outside its territorial jurisdiction. Overseas Filipino workers of both genders have kept 
the Philippine economy afloat with their dollar remittances and the government should 
return the favor by providing them support, not by clipping their opportunities.  There are 
countless ways to train both men and women to protect themselves against possible 
abusers such as training them in self-defense strategies, providing a 24-hour helpline that 
they can call in case of emergencies, or teaching them the cultural idiosyncrasies in the 
foreign land where they will be employed so they know what to expect from their 
employers and colleagues and thereby avoid possible misunderstandings or conflicts.  
The government should invest in such measures instead of simply relying on men’s 
perceived natural ability to protect themselves while keeping women behind because of 
their apparent lack of it. 
 
On a similar vein, the anti-discrimination policy in areas such as salaries, fringe 
benefits, promotion and training opportunities which, in its present language, works 
solely for the benefit of women, should be couched in a gender-neutral manner that 
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protects both women and men equally. As earlier pointed out, Filipino women have long 
been concentrated in traditionally feminine jobs and this situation will not improve if 
there is a continuing incentive to hire, train and promote them precisely for said positions.  
It is unfortunate that up to this very day, there is no law prohibiting gender discrimination 
in job advertisements, hence, employers can openly indicate their gender preference 
when soliciting job applications. A bill attempting to address this matter has been 
pending on second reading in the Philippine Senate as of May 16, 2011
539
 but the 
Philippines is due to elect a new set of legislators this coming May 2013 and with a new 
congress about to be convened, all pending bills from the old congress technically reach 
the end of the line unless revived by a new legislator in which case the same must go 
through the various steps of the legislative process all over again.   
 
2. Recommendations Based on Substantive Equality 
 
In line with the Canadian and Swedish examples of substantive equality that 
encourage equal parenting responsibilities between mothers and fathers, a broader 
coverage of parenting leaves is hereby recommended.  The period of maternity leave 
which is sixty days in case of normal delivery and seventy-eight days in case of caesarian 
operation should be retained as such but the counterpart paternity leave of seven days 
should be raised to thirty days for the next five years and, thereafter, to sixty days, to 
stand on equal terms with maternity leave in case of normal delivery. Many women 
suffer from post-partum complications even when they are on maternity leave because 
their need for rest gives way to the task of caring for their newborn further burdened with 
                                                             
539
  Anti-Gender Discrimination in Employment Advertising Act, S. 930, 15th Cong. (2010).  
 244 
domestic duties that may have been manageable prior to their pregnancy but have 
become so difficult to perform when they are recuperating from a surgery.  This 
recommendation will ease their burden of childcare and domestic duties so they can 
spend their maternity leave primarily for what it is really meant to be – their physical 
recovery.  Meantime, the staggered increase in the length of paternity leave is designed to 
inspire a gentle but imperative change in the mindset of fathers with the hope that it will 
bring about a more effective process of reversal of existing chauvinist attitudes in 
childrearing. 
 
The maternity and paternity leaves may or may not be taken simultaneously and 
continuously to provide flexibility between the parents for as long as the combined 
number of days is availed within six months from the birth of their child. The limitation 
of paternity leave coverage to married men should be removed just as maternity leave 
benefits are available regardless of the marital status of a woman.  
 
An additional fifteen days of parental leave taken either continuously or 
intermittently should be available to both mothers and fathers sixth months after the birth 
of their child, or immediately after the combined maternity and paternity leave have been 
exhausted, if such takes place earlier. In any event, such leave should be availed before 
the child’s first birthday. The same privilege can be extended to parents who opt to adopt 
an infant six months of age or younger. After five years of implementation, this parental 
leave can be increased to thirty days.   
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Parents on maternity, paternity and parental leave should receive 100% income 
replacement, up to a maximum of double the present cap of P500.00 per day, unless 
either parent elects to avail a longer parental leave with a proportionate reduction in 
income replacement, e.g., instead of fifteen days of parental leave at 100% income 
replacement, a parent may opt for thirty days at 50% income replacement. All leaves 
should be consumed within the time specified otherwise they shall be forfeited. 
 
For the first five years of implementation, these leaves shall be available for the 
first three, instead of the present practice of four, children. Thereafter, coinciding with the 
increase of both paternity leave and parental leave, all leaves will be available for the first 
two children only to encourage couples to plan their families according to their economic 
ability. In sum: 
Maternity Paternity Parental Leave   Total 
Leave  Leave  Mother / Father 
         
Present Rule  60 days x 4  7 days x 4 none / none   268 days 
 
Suggested Immediate 
Reform   60 days x 3 30 days x 3 15 days x 3 / 15 days x 3  360 days 
 
After 5 years  60 days x 2 60 days x 2 30 days x 2 / 30 days x 2  360 days 
 
 
This suggested combination of maternity, paternity and parental leaves can be 
further enhanced by a tax incentive system that will encourage parents, specially fathers, 
to take full advantage of their leave benefits.  Under the current income tax system, a 




 for each dependent child.  For married couples, this exemption is granted 
to the father who is presumed to be the head of the family unless he executes a sworn 
waiver in favor of his wife. This system could be improved by making the exemption 
available to both spouses independently.  The entire amount can be claimed by both 
parents provided they took 100% of their respective leaves while a proportionate 
reduction will be made if their leaves were not consumed in full.  Because the amount 
will be determined by the number of days of leave availed by each parent during the 
crucial first year of their child’s life but will remain a constant tax reduction privilege 
throughout the period of their child’s dependency, this system will serve as sufficient 
incentive for parents, specially fathers, to devote as much time as possible for the care of 
their child.   
 
It is submitted that these recommendations are financially feasible and will not 
cause a drain of government resources.  The Social Security System which administers 
the present maternity leave benefit is funded by joint contributions of employers and 
employees. There is a graduating table of contributions according to fixed income 
brackets and while increasing the present cap of P500.00 per day to P1,000.00 per day 
may sound onerous, this burden is only shouldered by employees who belong to the 
higher income brackets and who will receive greater benefit anyway when they avail of 
the leave.  The amount of contributions of employees in lower income brackets will not 
be affected and they will continue to receive 100% income replacement.  Protests are 
therefore unlikely from either side of the fence. 
                                                             




Similarly, the two-step increase in paternity leave benefit will be offset by the 
corresponding decrease in frequency of availability of the maternity leave benefit, hence 
will not be an added burden to the government. This strategy will encourage family 
planning, the key to alleviating poverty in an over-populated third world country such as 
the Philippines.   This will be a workable goal when coupled with extensive information 
campaign because the targeted segment is composed of men and women in the labor 
force, a great majority of which have attained an adequate level of literacy to understand 
the value of responsible parenthood.  
 
Finally, the additional parental leave will again be funded by the Social Security 
System and not directly paid by the employers, hence, the burden on the latter is not 
substantial. In any event, the appropriate actuarial study can be undertaken to determine 
if the additional benefits suggested herein can be covered by the current amount of social 
security contributions of men and women, but, even if not, the resulting increase should 
be nominal considering that the burden will be shared by all members across the country. 
 
When parenting leaves are as commonplace with men as they are with women, 
employers will have no reason to discriminate against the latter in hiring, training and 
promotion. Similarly, when men take as much parenting leaves as women, the concern 
over lost opportunity for personal advancement when family priorities cause interruptions 
in one’s career path is tempered.  In the end, the more men share in childcare, the more 
women are able to participate equally in the world of work. 
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On the administrative level, the foregoing statutory reforms should be supported 
by extensive informational campaign to challenge traditional paternalist beliefs and forge 
a better understanding of equality.  The Philippine Information Agency should embark on 
serious media advocacy for men to use their extended paternity leave responsibly, that is, 
to devote the time to hands-on care of their newborn to develop a lifetime of special bond 
between father and child.  Both parents should be encouraged to use their additional 
parental leave conscientiously, e.g., use the leave for regular visits to the pediatrician and 
pediatric dentist.  
 
Parallel efforts should be extended by the various administrative departments of 
the national government.  The Department of Labor and Employment should spearhead 
efforts towards fostering a deeper understanding of gender equality in the workplace 
among business proprietors and managers by formulating appropriate training modules 
that will incorporate gender mainstreaming in all aspects of human resource management 
and making this a pre-operational requirement among all private businesses.  
 
The Department of Education should do its part by incorporating principles of 
gender equality in the kindergarten, elementary and high school curricula. There have 
been attempts to do this in the past but much greater efforts still need to be exerted 
towards this end. Effective career counseling should be available to high school students 
to guide them in choosing an appropriate degree, should they desire to proceed to college, 
according to their individual aptitude and not according to stereotyped courses for the 
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respective sexes, e.g., engineering and business courses for men; arts and literature for 
women. In the tertiary level, the Commission on Higher Education should require 
universities and colleges that confer baccalaureate degrees in business management and 
industrial psychology to integrate gender equality in the workplace in their respective 
curricula. 
 
The Office of the Civil Registrar General, which administers the process of 
issuance of marriage licenses, currently requires applicants to undergo a brief one-hour 
seminar on family planning methods as a pre-condition for the issuance of the license. 
However, this is not strictly implemented in many provinces and cities as many local 
civil registrars waive them for material favors. It is hereby recommended that the 
administration of this family planning seminar be monitored with greater efficiency and 
its scope be expanded to include a discussion of gender equality within the family.  The 
latter should include a discussion of equal responsibility of parents in childcare and 
domestic duties, as well as guidelines on how to raise children free of gender stereotypes, 
e.g., girls should be encouraged to engage in active play and not be limited to their dolls 
and miniature pots and pans. A comprehensive training module should be created and 
administered as a whole-day seminar free of charge for couples applying for a marriage 
license. A follow-up training module on gender-neutral childrearing strategies should be 
created and offered free of charge to parents when they register the birth of their children. 
Participation in a similar workshop can also be made a pre-condition before the Social 
Security System makes a disbursement for parental leave benefits.  Finally, the 
Department of Health can also be tapped to administer a similar workshop as part of 
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compulsory childbirth classes that will be required from couples availing of government 
hospitals and similar public health facilities for pre-natal and delivery services. 
 
The foregoing recommendations for media advocacy, informational campaign, 
curriculum development and training strategies, are geared towards transforming the way 
Filipinos value women, men, and equality.  This can be a very slow and tedious process 
but the only way to change centuries of paternalist attitude is a rebirth in thinking and in 
values.  The school is a fertile ground for teaching gender equality to young girls and 
boys because within its terrain they can interact freely, engage in competition that is 
healthy and discover everyone’s unique talents and abilities. The same can be said of the 
family because mothers bear and raise both daughters and sons.  An enlightened mother 
can teach her sons to render their sisters the same level of respect that they want for 
themselves.  This is not to say, however, that fathers have no role to play because an 
enlightened father who bears witness to society’s unfair treatment of women will be the 
first to teach his daughter to stand up for her rights. In sum, both enlightened mothers and 
fathers can empower their daughters by teaching them the proper values to serve as their 
guiding stars once they go out into the real world. Hence, state efforts should be focused 
on enlightening mothers and fathers, and in supporting them through the school system, 
their employers, and the community. 
 
One important system that was already set in place via legislation but is presently 
not working completely due to budgetary constraints is the network of community day 
care centers. The Department of Social Welfare and Development, in cooperation with 
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the local government units, can improve the quality of this day care centers
541
 by utilizing 
the tens of thousands of nurses that the Philippines is producing every year.
542
  Majority 
of these nurses can no longer find employment either in local hospitals or overseas 
because the international market has already reached saturation point in the midst of a 
global recession.  These nurses can be fielded in the various community day care centers 
already established across the country. Such program will not necessarily require a huge 
budgetary allocation because the same is akin to internship where the nurses will undergo 
training towards specialization in pediatric care and need not receive handsome salaries 
but only modest stipends.
543
 It is submitted that parents will be more encouraged to 
entrust their children at day care centers staffed with nurses than with elderly 
grandmothers, inexperienced next-door neighbors, or hired househelp. This will help 
women resume their participation in the labor force after pregnancy without passing on 
                                                             
541  Employer-established nurseries, which are provided by the Labor Code but are very rarely 
implemented because of prohibitive cost, can accommodate an alternative rule, that is, for employers to 
offer flexible working time to both male and female employees with pre-school aged children.  The usual 
phraseology that makes this a special benefit of female employees alone should be replaced by gender-
neutral entitlement.  
 
542  In 2012 alone, over two hundred thousand registered nurses were unemployed at the beginning of 
the year. See Kate McGeown, Nursing Dream Turns Sour in the Philippines, BBC NEWS, July 4, 2012, 
http://www.bbc.co.uk/news/world-asia-18575810. This situation is aggravated by the fact that more than 
fifty thousand examinees passed the two nursing licensure examinations administered by the Professional 
Regulation Commission in the same year.  See 22,760 Pass Nursing Board, PHILIPPINE DAILY INQUIRER, 
Feb. 16, 2012, http://newsinfo.inquirer.net/146716/22760-pass-nursing-board, and 27,823 Pass Nursing 
Board, PHILIPPINE DAILY INQUIRER, Aug. 23, 2012, http://newsinfo.inquirer.net /256250/27823-pass-
nursing-board. 
543  Very few private hospitals in the Philippines offer full salaries to nurse interns.  At best, they are 
given nominal allowances.  There are even reported cases of enterprising healthcare establishments that 
require nurse interns to pay for purported training when they are actually rendering regular services for 
free, a scandalous situation that has yet to be resolved to this day (See Sheila Crisostomo, Private Hospitals 
on Training Fees From Nurses: Name Names, THE PHILIPPINE STAR, Jan. 14, 2011, 
http://www.philstar.com/headlines/647653/private-hospitals-training-fees-nurses-name-names). Similarly, 
in government-run hospitals, many nurses volunteer to render free services for the sake of gaining 
experience which is usually a pre-condition for overseas employment. The suggested training in pediatric 
care for the purpose of staffing the existing community day care centers can thus help alleviate the sad 
plight of these nurses by giving them the opportunity to undergo legitimate training and gain specialized 
competency at the same time receive modest stipends.  
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their childcare duties to other women who likewise have childcare duties passed on to 
other women, in an unending chain of female domestic bondage. 
 
Finally, one policy that presents a good balance of formal equality with 
substantive equality is the American rule that requires employers to permit nursing 
employees to take reasonable breaks from work for purposes of expressing breast milk.  
It is substantive equality because the law recognized that some, but not all women, may 
opt to breastfeed their infant, hence, it provided the opportunity to express and store 
breast milk for those who have the capacity and the desire to do the same. It is also 
formal equality because the break is unpaid, and rightfully so. After all, basic childcare 
functions, like feeding, are not anchored solely on real biological differences between 
men and women, thus, mothers should not be relied upon to perform the task exclusively. 
Breast milk can be expressed by the mother, safely stored and later fed to an infant by the 
father. Interestingly, breast milk can also be purchased at milk banks and fed to an infant 
by a caregiver. In any event, while breast milk contains colostrum, an element 
scientifically proven to strengthen a child’s immune system, feeding an infant with 
commercially available formula does not necessarily result in inferior health condition. 
Thus, a single father, an adoptive mother, or a biological mother who is suffering from a 
medical condition that precludes her from breastfeeding, might need to work overtime to 
earn extra income to purchase expensive formula for his or her child but a nursing mother 
who retains her income while not working because of paid lactation breaks does not seem 
to fit either concepts of formal and substantive equality but sounds more like a 
manifestation of romantic paternalism. 
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Working on this premise, the current provision on paid lactation breaks in the 
Philippines should be reconsidered.  For reasons cited above, women availing this 
privilege should not receive remuneration in the same manner that the usual one-hour 
lunch break given to all employees is unpaid unless the period is shortened for the 
convenience of the employer.  Accommodating the need of a nursing employee to take 
regular breaks to express breast milk is commendable but giving her full pay while 
clearly not engaged in her usual duties might only lead to animosity not only between 
employer and employee but also among co-employees who might envy the special 
treatment. In the end, the result might be subtle discrimination against the nursing 
employee because of the perception that her family duties are getting in the way of her 






While the more significant reforms herein submitted are based on Swedish 
example, the totality of the Swedish universal welfare system that appears to be the envy 
of the whole world cannot be transported to the Philippine setting for various reasons.  
 
                                                             
544 It seems that the better approach to encourage breastfeeding is to pass a law that will guaranty the 
right of a nursing mother to feed her child in any public or private place where they have the right to be 
present and exempt such act from penal laws punishing indecent exposure amounting to scandalous 
conduct. To this day, many Filipinos do not approve of breastfeeding in public because the act still incites 
malicious thoughts, a disgusting attitude that should be corrected once and for all.  
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The first is economic.  The present public education system is struggling amidst 
chronic problems of shortage in classrooms, teachers, books, and other educational 
materials. To seriously accommodate pre-schoolers, it will need a huge financial outlay to 
put things in order. The community day care centers now in place usually cater only to a 
handful of children from ages three to five for three- or four-hour sessions each day due 
to budgetary constraints.  Likewise saddled with problems of poor facilities, scant 
teaching materials and inadequately trained personnel, the possibility for these day care 
centers to eventually accommodate younger toddlers and infants is still farfetched.  In a 
country where people wallowing in poverty greatly outnumber those who are gainfully 
employed and able to contribute in the provision of public services through their taxes, it 
is difficult to imagine how a comprehensive welfare system like that in Sweden can be 
made possible. Moreover, the few who belong to the affluent class and yield both 
economic and political power have not and are not likely to support genuine reforms for 
redistribution of income and wealth to uplift the status of the poorest of the poor. Haunted 
by an unimaginable volume of foreign indebtedness accumulated through decades of 
outrageously mismanaged government finances burdened further by huge budgetary 
deficits year after year; a reliable and affordable universal childcare system in the 
Philippines is still a distant dream.  
 
The second, and equally daunting reason, is cultural.  Filipinos are known for 
having closely-knit extended families that provide a ready pool of helping hands for 
working women.  When mothers leave for work, their childcare duties are rarely assumed 
by fathers because there are grandmothers or aunts who often remain in the same 
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extended household and who are willing to lend a hand. The traditional caregiving duties 
of women are allocated among the female members of the extended household, including 
daughters who are already old enough to care for younger siblings, which contributes to 
men’s unwillingness to share in the burden. Those who belong to the middle and upper 
classes can afford to hire nannies and domestic servants and would gladly do so if only to 
avoid tension with their husbands. We should not lose sight of the fact that many of these 
women also have children of their own whom they leave behind in the care of other 
women, leading us back to square one.  
 
In any event, working mothers have to deal with the stigma of selfishness which 
society unfairly attaches to women who, because of eager pursuit of their careers, are 
perceived to be lacking in concern for their children’s well-being. Meantime, Filipino 
men remain troubled by the probability of being branded as henpecked husbands as soon 
as neighbors start to notice their assumption of childcare and other domestic duties.  
Filipinos have even coined the term under the saya
545
 referring to a husband who takes 
on household responsibilities, an undertaking still widely considered shameful for many 
Filipino men consumed by machismo ideals.  
 
The third reason appears to be religion.  Filipinos are predominantly Catholic and 
the conservative position of the Church on matters like abortion and contraception makes 
it difficult for the government to implement programs that will promote women’s control 
over their own bodies. Unlike the liberal thoughts that prevail in Swedish society, 
                                                             
545  Saya is the Filipino term for the traditional long skirt worn by women during the Spanish times. 
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Filipino women are restrained from expressing their sexuality and are held up to high 
standards of chastity. To this very day, abortion is a crime under Philippine law 
punishable by imprisonment and no brave soul has ever attempted to lobby for repeal in 
the legislature where politicians eyeing re-election make it a point to please the religious 
in the hope that such will translate to favorable votes. Fortunately, after more than a 
decade of struggle, a law was recently enacted in December 2012 improving access to 
contraceptives and family planning resources.
546
 It is hoped that this statute will 
ultimately result in the reduction of the average size of Filipino families currently pegged 
at 5,
547
 in stark contrast with the fertility problem that once saddled France and Sweden. 
 
Despite all the foregoing, there is no reason why the Philippines cannot look up to 
the Swedish example, at least on the parental leave system that exclusively designates a 
substantial portion for fathers on a take-it-or-lose-it basis.  Filipino men are using their 
seven-day paternity leave because it is paid 100% by employers but that is all there is to 
it. Sadly, of those seven days, two to four are spent in the hospital where nurses are a 
dime a dozen so husbands are not really the sole source of assistance for their wives.  The 
rest of the days are often spent entertaining relatives and friends who are visiting to 
welcome the newest addition to the family.  In not so many words, Filipino fathers rarely 
                                                             
546  Ironically, the new law requires public schools to offer age- and development-appropriate 
reproductive health education to adolescents (defined as young people within the ages of 10 to 19) but 
prohibits access of minors (below the age of 18) to family planning resources without written consent from 
their parents or guardians, thereby significantly reducing the efficacy of the educational program in 
preventing teen-age pregnancy. THE RESPONSIBLE PARENTHOOD AND REPRODUCTIVE HEALTH ACT OF 
2012, §7 & 14, Rep. Act. No. 10354. 
 
547  The estimated annual fertility rate for the period 2005-2010 is 3.28 children per woman. 
Philippine Commission on Women, Population, Families, and Household Statistics (2012) available at 
http://pcw.gov.ph /statistics/201210/population-families-and-household-statistics. 
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use their paternity leave in accordance with the intention of the law – to lend support to 
their wives while they are recuperating and to take care of their newborn child.  
 
On the other hand, if a substantial parental leave benefit is available and will be 
forfeited if not used, there is a greater chance for fathers, specially the younger ones, to 
be encouraged to play a more active role in childcare. This is not enough, however, 
because the traditional notion that women are by nature more caring than men is so 
deeply ingrained in the Filipino psyche such that a widespread informational campaign 
and advocacy would be necessary to start a cultural revolution and change the way men 
and women define themselves.  It is for this reason that women-centered benefits like 
those generously provided in France will not bring about equality of results in the 
Philippine setting.  Instead, it will only perpetuate the pervading belief that women are 
designed and destined for domesticity. For the same reason, accommodations for women 
should be carefully limited to their actual needs during pregnancy and childbirth. 
Childbearing truly deserves special treatment but it should be carefully detached from 
childrearing where, because of pervading cultural factors, unequal treatment may be 
necessary for the time being while prejudiced institutions undergo restructuring but the 
ultimate goal in the long term is still for both men and women to be extended equal 
treatment as they partake in equal parenting responsibilities.  
 
In sum, the merits of formal equality cannot be totally ignored in the Philippine 
setting.  As earlier pointed out, when it comes to protective labor legislation, equal 
treatment espoused by formal equality is important because employers should be as 
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vigilant in protecting the health and safety of male workers as with female workers. On 
the other hand, when dealing with matters relevant to pregnancy and childbirth, there is 
no doubt that a more substantive approach to equality is necessary because these are 
premised on real biological differences between men and women. Once we tread on 























Genuine gender equality remains elusive in the Philippine workplace due mainly 
to an attitude of paternalism that is deeply embedded in the culture of the people and 
reflected in the structure of societal institutions dating as far back as the early centuries of 
Western colonization.  This work discussed three strains through which such paternalism 
manifested itself. The first is romantic paternalism; the quixotic notion that women 
partake in a divine destiny to preserve humanity, hence, should be protected from 
rigorous exertion and primed for motherhood. Very often, this romantic belief leads to 
the corollary proposition that since women’s bodies are designed for reproduction, they 
are not equipped with the physical, intellectual and emotional fitness for productive work.  
In this eventuality, the romantic view gives way to the misogynist view that women’s 
composition is naturally inferior to men’s, hence, the former should be protected for their 
own good as well as for the good of the society; the second strain of paternalism. 
 
Both romantic paternalism and misogyny result in limiting women’s opportunities 
to fully participate in the world of employment but a much greater obstacle to women’s 
success lie latent in structures created by men to preserve their traditional power and 
dominion over women; the third strain of paternalism.  In a good number of Philippine 
labor laws, one or two strains of paternalism are operative but an interplay of all three is 
also possible as in the case of the restriction on overseas employment of Filipino women.   
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There are various ways to resolve these strains of paternalism and this work 
looked at three models of equality for this purpose.  The “separate but equal” model of 
equality was found to perpetuate romantic paternalism by creating separate public and 
private spheres for men and women where they are assigned distinct roles to play.  It 
tolerates misogyny by readily acceding to the proposition that women need not be at par 
with men in physical and intellectual capabilities because their nurturing instincts are 
sufficient in their own private realm.  Finally, it ignores the existence of power struggle 
between the sexes through the mistaken belief that the separateness allows men and 
women to succeed in their own turf where they do not need to compete with each other.  
 
On the other hand, the formal model of equality was found to squarely address 
romantic paternalism and misogyny by eliminating debasing stereotypes and by 
advancing the proposition that women are just as capable as men in all respects.  Given 
the same opportunities and the same treatment, they will rise or fall according to their 
individual strengths and weaknesses.  Nonetheless, the formal model of equality also 
ignores the underlying power struggle between the sexes.  While it lays down equal 
opportunities, it fails to take into consideration the interplay of various forces that enable 
or disable women from claiming these opportunities and using them for their full benefit. 
Often, these are norms, institutions and practices designed by men around their own 
needs and desires causing the systemic subordination of women and equal treatment will 
only serve to perpetuate such oppression. 
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Finally, the substantive model of equality was found to address both romantic 
paternalism and misogyny at an even deeper level than formal equality does.  While the 
latter simply attempts to do away with harmful stereotypes by implementing gender-
neutral policies, the substantive model gauges the depth and breadth of damages already 
created by such stereotypes and takes these into consideration in restructuring the very 
institutions that cause the systemic subordination of women, a process that likewise 
opens the opportunity for the third strain of paternalism to be exposed and eliminated.  
Substantive equality is the prevailing legal paradigm in most progressive democratic 
countries in the world and this work is among the countless that it has inspired. 
 
Today, despite the fact that many Filipino women have already been elected and 
appointed to high government offices and have reached senior management positions in 
private corporations, there is undeniable evidence that the same are not pure 
achievements but are often the result of affiliation with powerful male relatives or an 
offshoot of the very same tasks that they customarily perform at home. What is 
comforting, nonetheless, is that these women who are now holding such positions of 
authority can choose to change the course of things for themselves, for their daughters 
and granddaughters, and for all the little girls in this generation and the next.  
 
Indeed, many young Filipino women who already enjoy access to better 
educational opportunities compared with what used to be available to their parents are 
starting to be aware of their many untapped potentials and reforms are necessary to reap 
full benefits from these. Though resources are scarce and limited, their passionate desire 
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to pursue genuine gender equality is not wanting for they have long nurtured a silent 
revolt against the crippling conservatism of the Catholic Church and the controlling 
protectionism of the government.  This was seen in the zeal with which they lobbied for 
the passage of the very recent Responsible Parenthood and Reproductive Health Act of 
2012.  Today, more than at any other time in history, Filipino women have become more 
desirous of genuine gender equality. 
 
The Filipino women are not alone in this kind of ordeal.  It has been shown in this 
work that women in four prosperous countries have been through the same struggle, and 
triumphed in one way or another. The various models of equality have been tried, 
tweaked, tested, taken or trashed. The Philippines is presently in the same process of 
trying, tweaking and testing with the hope that soon enough it would know what to take 
and what to trash. This work was an attempt to help the Philippines in this painstaking 
process, taking into consideration the peculiarities of its past history, present struggles, 
and future aspirations.   
 
In not so many words, this work supported the proposition that accommodation is 
appropriate when the needs of women are based on real biological differences from men. 
However, when the needs of women are based on culturally-imposed norms, this work 
has proposed that the ultimate goal in the long term is to treat the sexes equally, although, 
in the interim, affirmative action to remedy past discrimination and transformative 
strategies to restructure the very institutions that caused the systemic subordination and 
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oppression of women is imperative, and, towards this end, unequal treatment of the sexes 
might be temporarily necessary. 
 
Thus, pregnancy and childbirth should be given the special treatment that they 
deserve but not without abundant caution lest we find ourselves consumed anew by the 
same basic assumption of romantic paternalism that women are designed and destined for 
the noble vocation of motherhood and nothing more. An objective delineation of where 
childbearing ends and where childrearing begins is crucial for while there is no question 
that the former is a uniquely feminine ability, the latter is certainly not. Childrearing 
should be a shared responsibility between mothers and fathers and this work has 
proposed a transformative panoply of policies and programs that will power and preserve 
a long-awaited cultural revolution on this issue. And one that is likewise hoped to help 
alleviate the country’s economic woes. Keeping mothers at home will not prevent their 
children from starving.  On the contrary, it may even result in more mouths to feed.  
Instead, the government should give women a meaningful opportunity for gainful 
employment by requiring employers to treat them with fairness and dignity at work, and 
by requiring men to share in the burden of childcare and domestic duties at home. This is 
a sure way to help families, communities, and, eventually, the whole country, inch away 
from poverty. 
 
Back in September 2000, in the City of New York, one hundred eighty-nine world 
leaders signed the historic United Nations Millennium Declaration that embodied an 
eight-point road map of development goals to be achieved by 2015, foremost of which is 
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to eradicate poverty and hunger.  The Philippines joined the rest of the world in resolving 
to “promote gender equality and the empowerment of women as effective ways to 
combat poverty, hunger and disease and to stimulate development that is truly 
sustainable”.
548



















                                                             









Action Travail des Femmes v. Canadian National Railway Company (1987), 1 S.C.R. 1114. 
 
Bliss v. Canada (Attorney General) (1979) 1 S.C.R. 183.  
 
Boy Scouts of the Philippines v. Araos, 102 Phil. 1080 (1958).  
 
Bradwell v. Illinois, 83 U.S. 130 (1873). 
 
Brooks v. Canada Safeway, Ltd., (1989) 1 S.C.R. 1219. 
 
Brown v. Board of Education of Topeka, 347 U.S. 483 (1954).  
 
British Columbia (Public Service Employee Relations Commission) v. British Columbia 
Government Service Employees’ Union (1999), 3 S.C.R. 3. 
 
Burwell v. Eastern Air Lines, 633 F.2d 361 (4
th
 Cir. 1980). 
 
California Federal Savings & Loan Association v. Guerra, 479 U.S. 272 (1987). 
 
Canada (Attorney General) v. Lesiuk (2003), 2 F.C. 697. 
 
Carewest v. Health Sciences Association of Alberta (2001), 93 L.A.C. 4
th
 129 (Alta.).  
 
Cassan et al. v. Hudson Bay Mining and Smelting Co. Ltd., March 21, 1985 (unreported 
decision of the Canadian Human Rights Tribunal). 
 
Cole v. Bell Canada, [2007] C.H.R.T. 7. 
 
Condit v. United Air Lines, 631 F.2d 1136 (4
th
 Cir. 1977). 
 
Cleveland Board of Education v. La Fleur, 414 U.S. 632 (1974). 
 
Craig v. Boren, 429 U.S. 190 (1976). 
 
Dothard v. Rawlinson, 433 U.S. 321 (1977). 
 
Edwards v. Attorney General of Canada, (1930) A.C. 124. 
 
Frontierro v. Laird, 341 F. Supp. 201 (M.D. Ala. 1972).  
 
 266 
Frontierro v. Richardson, 411 U.S. 677 (1973).  
 
Geduldig v. Aiello, 417 U.S. 484 (1974). 
 
General Electric v. Gilbert, 429 U.S. 125 (1976). 
 
Goesaert v. Cleary, 335 U.S. 464 (1948). 
 
Halagueña v. Philippine Airlines, Inc., 602 SCRA 297 (2009). 
 
Harris v. Pan American World Airways, 649 F.2d 670 (9
th
 Cir. 1980). 
 
Heincke v. Emrick Plastics (1990), 91 C.L.L.C. 16 (Ontario Bd. of Inquiry). 
 
In re: General Motors of Canada Ltd. and Union of Automobile Workers, Local 222 
(1979), 24 L.A.C. (2d) 388 (E.E. Palmer). 
 
In re: Mabel French (1905), 37 N.B.R. 359. 
 
In re: Mabel French (1912), 17 B.C.R. 1. 
 
International Union, UAW v. Johnson Controls, Inc., 499 U.S. 187 (1991). 
 
Jespersen v. Harrah’s Operating Company, 444 F.3d 1104 (9
th
 Cir. 2006).  
 
Langstaff v. Quebec (1915), 47 C.S. 131. 
 
Muller v. Oregon, 208 U.S. 412 (1908). 
 
Newport News Shipbuilding and Dry Dock v. EEOC, 462 U.S. 669 (1983). 
 
Oliver v. City of Hamilton (1995), 26 M.P.L.R. (2d) 278. 
 
Philippine Association of Service Exporters, Inc. v. Drilon, 163 SCRA 386 (1988). 
 
Plessy v. Ferguson, 163 U.S. 537 (1896). 
 
Poirer v. British Columbia (Ministry of Municipal Affairs, Recreation and Housing) 
(1997), 29 C.H.R.R. D/87 (BCHRT). 
 
Price Waterhouse v. Hopkins, 490 US 228 (1989). 
 
Radice v. New York, 264 U.S. 292 (1924). 
 
Reed v. Reed, 404 U.S. 71 (1971). 
 
 267 
The Shell Company of the Philippine Islands, Ltd. v. National Labor Union, 81 Phil. 315 
(1948). 
 
United States v. Virginia, 518 U.S. 515 (1996). 
 
Weeks v. Southern Bell Telephone & Telegraph Company, 408 F.2d 228 (5
th
 Cir. 1969). 
  
Weins v. Inco Metals Co. (1988), 9 C.H.R.R. D/4795 (Ont.). 
 
West Coast Hotel v. Parrish, 300 U.S. 379 (1937). 
 







1946 CONST. (Fr.). 
 
1958 CONST. (Fr.). 
 
1987 CONST. (Phil.) 
 
Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being 
Schedule B to the Canada Act, 1982, c.11 (U.K). 
 
REGERINGSFORMEN [RF][CONSTITUTION] (Swed.) 
 






AN ACT TO REGULATE THE EMPLOYMENT OF WOMEN AND CHILDREN IN SHOPS, 
FACTORIES, INDUSTRIAL, AGRICULTURAL AND MERCANTILE ESTABLISHMENTS, AND 
OTHER PLACE OF LABOR IN THE PHILIPPINE ISLANDS, TO PROVIDE PENALTIES FOR 
VIOLATIONS HEREOF AND FOR OTHER PURPOSES, Act No. 3071 (Phil.).  
 
AN ACT TO REGULATE THE EMPLOYMENT OF WOMEN AND CHILDREN, TO PROVIDE 
PENALTIES FOR VIOLATION HEREOF, AND FOR OTHER PURPOSES, Rep. Act No. 679 (Phil). 
 
BARANGAY-LEVEL TOTAL DEVELOPMENT AND PROTECTION OF CHILDREN ACT, Rep. Act 
No. 6972 (Phil.). 
 
 268 
California Family Rights Act, GOV. CODE §12945.2 (U.S.). 
 
Canada Labour Code, R.S.C. 1985, c. L-2 (Can.). 
 
Canadian Bill of Rights, R.S.C. 1985, c. H-6 (Can.). 
 
Civil Rights Act of 1964, 42 U.S.C. 2000e et seq. (U.S.). 
 
CODE DE LA SÉCURITÉ SOCIALE [C. SEC. SOC.] (Fr.). 
 
CODE DU TRAVAIL [C. TRAV.] (Fr.). 
 
CODE OF MUSLIM PERSONAL LAWS, Pres. Dec. No. 1083 (Phil.). 
 
Discrimination Act, Act No. 567 of 2008 (Swed.). 
 
ESTABLISHING A DAY CARE CENTER IN EVERY BARANGAY AND APPROPRIATING FUNDS 
THEREFOR, Pres. Dec. No. 1597 (Phil.).   
 
EXPANDED BREASTFEEDING PROMOTION ACT OF 2009, Rep. Act No. 10028 (Phil.). 
 
Fair Labor Standards Act, 29 U.S.C. 201 et seq. (U.S.). 
 
LABOR CODE, Pres. Dec. No. 442 (Phil.). 
 
LOCAL GOVERNMENT CODE OF 1991, Rep. Act. No. 7610 (Phil.).  
 
MAGNA CARTA OF WOMEN, Rep. Act No. 9710 (Phil.).  
 
National Insurance Act, Act No. 381 dated May 25, 1962 as amended up to Act No. 439 
dated 2005 (Swed.). 
 
New Jersey Family Leave Act, N.J. STAT. ANN. §34:11B-1 et seq. (U.S.). 
New Jersey Family Leave Insurance Law, N.J. STAT. ANN. §43:21-26 et seq. (U.S.).  
Parental Leave Act, Act No. 584 dated May 24, 1995 as amended up to Act No. 442 
dated 2006 (Swed.). 
 
PATERNITY LEAVE ACT OF 1996, Rep. Act No. 8187 (Phil.). 
 
PHILIPPINE MIGRANT WORKERS AND OVERSEAS FILIPINOS ACT, Rep. Act No. 8042 
(Phil.). 
 
SOCIAL SECURITY ACT OF 1997, Rep. Act No. 8282 (Phil.).  
 
SOLO PARENTS’ WELFARE ACT OF 2000, Rep. Act No. 8972 (Phil.). 
 269 
 
Washington State Family Leave Act, WASH. REV. CODE §49.78 et seq. (U.S.). 
Work Environment Act, Act No. 1160 dated December 19, 1977 as amended up to Act 
No. 428 dated 2005 (Swed.).  
 
Working Mothers’ Protection Act, 29 L.P.R.A. §467 et seq. (U.S.). 
 
 
D.  Legislative Materials 
 
 




E. Administrative and Executive Materials 
 
 
Alberta Human Rights Commission, Rights and Responsibilities Related to Pregnancy, 
Childbirth and Adoption (2010) available at http://www.albertahumanrights.ab.ca/ 
Bull_pregnancy.pdf. 
 
British Columbia Ministry of Attorney General, Human Rights in British Columbia 
(2008) available at http://www.ag.gov.bc.ca/human-rights-protection/pdfs/Employer 
Info.pdf. 
 
Bureau of Democracy, Human Rights & Labor, U.S. Department of State, International 
Religious Freedom Report for 2011 (Country Report on the Philippines, 2011) available 
at http://www.state.gov/j/drl/rls/ irf/religiousfreedom/index.htm?dlid=192657. 
 
Canada Department of Labour, Legislation in Canada for the Protection of Persons 
Employed in Factories, 1 LAB. GAZ. 107 (1900).  
 
Canada Department of Labour, Legislation for the Protection of Employees in Shops and 
Stores, 1 LAB. GAZ. 243 (1901). 
 
Canada Department of Labour, Legislation for the Protection of Employees in Mines, 1 
LAB. GAZ. 299, 301 (1901).  
 
Canadian Human Rights Commission, Pregnancy & Human Rights in the Workplace: 
Policy and Best Practices (2011) available at http://www.chrc-ccdp.gc.ca/sites 
/default/files/pregnancy _policy_0.pdf. 
 




Equal Employment Opportunity Commission, Celebrating the 40
th
 Anniversary of Title 
VII, Expanding the Reach – Making Title VII Work for Women and National Origin 
Minorities: Pregnancy, Harassment and Language Discrimination (2004), available at 
http://www.eeoc.gov/eeoc/history/40th/panel/ expanding.html. 
 
Internal Revenue Service, Publication 503, Child and Dependent Care Expenses (2012) 
available at http://www.irs.gov/publications/p503/ index.html. 
 




National Statistics Office, Gender Quickstat for the 4
th
 Quarter of 2008, 2009, 2010, 
2011 and 2012 (2008-2012) available at http://www.census.gov.ph/statistics/quickstat/ 
gender-quickstat-index. 
 
New Brunswick Human Rights Commission, Guideline on Pregnancy Discrimination 
(2011) available at http://www.gnb.ca/hrc-cdp/e/g/Guideline-Pregnancy-Discrimination-
New-Brunswick.pdf. 
 




Omnibus Civil Service Rules and Regulations, Resolution No. 91-1631 dated December 
27, 1991 of the Philippine Civil Service Commission. 
 
Ontario Human Rights Commission, Policy on Discrimination Because of Pregnancy and 
Breastfeeding (2008) available at http://www.ohrc.on.ca/sites/default/files/attachments/ 
Policy_ on_discrimination_because_of_pregnancy_and_breastfeeding.pdf. 
 
Philippine Commission on Women, Implementing Rules and Regulations of the Magna 
Carta of Women (2010) available at http://www.ro6.dole.gov.ph/fndr/mis/files/IRR 
%20Magna%20Carta%20of%20Women%20presentation%20for%20launch%20(1).pdf. 
Philippine Health Insurance Corporation Circulars Nos. 011-2011 & 011-B-2011 (Phil.). 
 
Philippine Commission on Women, Population, Families, and Household Statistics 
(2012) available at http://pcw.gov.ph/statistics/201210/population-families-and-
household-statistics. 
 
Philippine Commission on Women, Statistics on Filipino Women and Men’s Education 
(2012) available at http://pcw.gov.ph/statistics/201304/statistics-filipino-women-and-
mens-education. 
 
Philippine Commission on Women, Women Participation in Politics and Governance 




Philippine Health Insurance Corporation, PhilHealth Circular No. 011-2011 (Aug. 5, 
2011) available at http://www.philhealth.gov.ph/circulars/2011/circ11_2011.pdf. 
 
Philippine Health Insurance Corporation, PhilHealth Circular No. 011-B-2011 (Aug. 5, 
2011) available at  http://www.philhealth.gov.ph/circulars/2011/circ11-B_2011.pdf. 
 
Regulation No. 17 of the National Board of Occupational Safety and Health Respecting 
Lead dated September 10, 1992 (Swed.). 
 
Regulation No. 57 of the National Board of Occupational Safety and Health Respecting 
Diving Work dated November 25, 1993, as amended up to Regulation No. 16 dated 2000 
(Swed.). 
 




Statistics Canada, Why Has the Gender Wage Gap Narrowed? (2008) available at 
http://www.statcan.gc.ca/daily-quotidien/101220/dq101220b-eng.htm. 
 
U.S. Census Bureau, America’s Families and Living Arrangements: 2012 (2012) 
available at http://www.census.gov/hhes/families/data/cps2012.html. 
 
U.S. Department of Agriculture, Food and Nutrition Service, Women, Infants and 
Children (2012) available at http://www.fns.usda.gov/wic/. 
 
U.S. Department of Labor, Bureau of Labor Statistics, Employed and Unemployed Full- 
and Part-Time Workers by Age, Sex, Race, and Hispanic or Latino Ethnicity (2011) 
available at http://www.bls.gov/cps/cpsaat08.htm. 
 
U.S. Department of Labor, Bureau of Labor Statistics, International Comparisons of 
Annual Labor Force Statistics, Adjusted to U.S. Concepts, 16 Countries, 1970-2011 
(2012) available at http://www.bls.gov/ fls/flscomparelf/tables.htm. 
 
WOMEN’S BUREAU, U.S. DEP’T OF LABOR, PAMPHLET NO. 15, State Labor Laws In 
Transition: From Protection To Equal Status For Women (1976). 
 
 
F. Books, Reports, and other Non-Periodic Materials 
 
 
Carmen A. Abubakar, The Advent and Growth of Islam in the Philippines, in ISLAM IN 
SOUTHEAST ASIA (K.S. Nathan & Mohammad Hashim Kamali eds., 2005). 
 
 272 
TEODORO A. AGONCILLO & OSCAR M. ALFONSO, HISTORY OF THE FILIPINO PEOPLE 
(1967). 
 
ENCARNACION ALZONA, THE FILIPINO WOMAN, HER SOCIAL, ECONOMIC AND POLITICAL 
STATUS 1565-1937 (1934). 
 
John S. Ambler, Ideas, Interests, and the French Welfare State, in THE FRENCH WELFARE 
STATE : SURVIVING SOCIAL AND IDEOLOGICAL CHANGE (John S. Ambler ed. 1991). 
 
AMERICAN WOMEN – THE REPORT OF THE PRESIDENT’S COMMISSION ON THE STATUS OF 
WOMEN AND OTHER PUBLICATIONS OF THE COMMISSION (Margaret Mead & Frances 
Balgley Kaplan eds., 1965).  
 
ARISTOTLE, NICOMACHEAN ETHICS (Roger Crisp ed. & trans., Cambridge University 
Press 2000)(c. 384 B.C.E.). 
 
ASIAN DEVELOPMENT BANK, POVERTY IN THE PHILIPPINES: CAUSES, CONSTRAINTS AND 
OPPORTUNITIES (2009). 
 
FRED W. ATKINSON, THE PHILIPPINE ISLANDS (1906).  
 
C.A. AZUCENA, JR., THE LABOR CODE WITH COMMENTS AND CASES (2010).  
 
CONSTANCE BACKHOUSE, PETTICOATS AND PREJUDICE: WOMEN AND LAW IN NINETEENTH 
CENTURY CANADA (1991). 
 
JUDITH BAER, THE CHAINS OF PROTECTION (1978). 
 
Beverley Baines, Is Substantive Equality a Constitutional Doctrine?, in DEVELOPING 
LAW WITH DOCTRINE (Ysolde Gendreau ed., 2005). 
 
IBN BATTUTA, TRAVELS OF IBN BAṬṬUṬA A.D. 1325-1354 (C. Defrémery and B.R. 
Sanguinetti eds., H.A.R. Gibb trans., Hakluyt Society 1958).   
 
SIMONE DE BEAUVOIR, THE SECOND SEX (Constance Borde & Sheila Malovany-
Chevallier, trans., Vintage Books 2011)(1949).  
 
JOAQUIN G. BERNAS, THE 1987 CONSTITUTION: A REVIEWER-PRIMER (1992).  
 
JOAQUIN G. BERNAS, THE 1987 CONSTITUTION OF THE REPUBLIC OF THE PHILIPPINES: A 
COMMENTARY (2003). 
 
PATRICK KAY BIDELMAN, PARIAHS STAND UP! THE FOUNDING OF THE LIBERAL FEMINIST 
MOVEMENT IN FRANCE, 1858-1889 (1982). 
 
BLACK’S LAW DICTIONARY (9
th
 ed. 2009). 
 273 
 
EDWARD GAYLORD BOURNE, DISCOVERY, CONQUEST, AND EARLY HISTORY OF THE 
PHILIPPINE ISLANDS (1907). 
 
CYNTHIA GRANT BOWMAN ET AL., FEMINIST JURISPRUDENCE (2011).  
 
BOXER CODEX, manuscript ca. 1590 (Carlos Quirino & Mauro Garcia trans., 87 PHIL. J. 
SCI. 325-453 [1958]) reprinted in THE PHILIPPINES AT THE SPANISH CONTACT (F. Landa 
Jocano, ed. 1975).   
 
CAROLYN BREWER, SHAMANISM, CATHOLICISM AND GENDER RELATIONS IN COLONIAL 
PHILIPPINES, 1521-1685 (2004). 
 
DONALD D. CARTER ET AL., LABOUR LAW IN CANADA (2002). 
 
WILLIAM HENRY CHAFE, THE AMERICAN WOMAN (1972). 
 
PEDRO CHIRINO, RELACION DE LAS ISLAS FILIPINAS – THE PHILIPPINES IN 1600 (Ramon 
Echevarria trans., Historical Conservation Society 1969) (1604).  
 
INNIS CHRISTIE ET AL., EMPLOYMENT LAW IN CANADA (1993). 
 
RICHARD T. CHU, CHINESE AND CHINESE MESTIZOS OF MANILA (2010). 
 
AMY CHUA, WORLD ON FIRE: HOW EXPORTING FREE MARKET DEMOCRACY BREEDS 
ETHNIC HATRED AND GLOBAL INSTABILITY (2004). 
 
DOROTHY SUE COBBLE, THE OTHER WOMEN’S MOVEMENT (2004). 
 
BRONWEN COHEN ET AL., A NEW DEAL FOR CHILDREN? RE-FORMING EDUCATION AND 
CARE IN ENGLAND, SCOTLAND AND SWEDEN (2004). 
 
ANNE-MARIE MOONEY COTTER, PREGNANT PAUSE: AN INTERNATIONAL ANALYSIS OF 
MATERNITY DISCRIMINATION (2010). 
 
COUNCIL OF EUROPE, HUMAN RIGHTS AND ECONOMIC CHALLENGES IN EUROPE – GENDER 
EQUALITY (2007).  
 
AUSTIN CRAIG, A THOUSAND YEARS OF PHILIPPINE HISTORY BEFORE THE COMING OF THE 
SPANIARDS (1914). 
 
Edgardo E. Dagdag, Philippine-China Connection from Pre-Colonial Period to Post-
Cold War Era: An Assessment, in CONNECTING AND DISTANCING : SOUTHEAST ASIA AND 
CHINA (Ho Khai Leong ed., 2009). 
 
 274 
LISA DICAPRIO, THE ORIGINS OF THE WELFARE STATE: WOMEN, WORK, AND THE FRENCH 
REVOLUTION (2007).  
 
Marina Serena I. Diokno, The Rise of the Chinese Trader, in 4 KASAYSAYAN – THE 
STORY OF THE FILIPINO PEOPLE (Ricardo De Ungria ed., 1998). 
 
Eusebio Z. Dizon, Merchants of Prehistory, in 2 KASAYSAYAN – THE STORY OF THE 
FILIPINO PEOPLE (Alya Honasan ed.,1998). 
 
Ma. Ceres P. Doyo, Anything but Comfort, in 7 KASAYSAYAN – THE STORY OF THE 
FILIPINO PEOPLE (Gina Apostol ed., 1998).  
 
WILL DURANT & ARIEL DURANT, The Age of Napoleon, in 11 THE STORY OF 
CIVILIZATION (1975).  
 
Mary Eberts, Sex-Based Discrimination and the Charter, in EQUALITY RIGHTS AND THE 
CANADIAN CHARTER OF RIGHTS AND FREEDOMS (Anne F. Bayefsky & Mary Eberts eds., 
1985)  
 
RONNIE EKLUND ET AL., SWEDISH LABOUR AND EMPLOYMENT LAW: CASES AND 
MATERIALS (2008). 
 
Georgina R. Encanto, Mistresses of Their Own Will, in 6 KASAYSAYAN : THE STORY OF 
THE FILIPINO PEOPLE (Muriel Ordoñez ed.,1998). 
 
Maria Eriksson and Keith Pringle, Working with Men in a Gender Equality Paradise? 
The Case of Sweden, in MEN AND MASCULINITIES AROUND THE WORLD: TRANSFORMING 
MEN’S PRACTICES (Elisabetta Ruspini, et al. eds., 2011). 
 
Wadja K. Esmula, Islam in the Philippines, in 10 KASAYSAYAN – THE STORY OF THE 
FILIPINO PEOPLE (Doreen Fernandez ed., 1998).  
 
ELIZABETH UY EVIOTA, THE POLITICAL ECONOMY OF GENDER : WOMEN AND THE SEXUAL 
DIVISION OF LABOUR IN THE PHILIPPINES (1992). 
 
GEORGE FARWELL, MASK OF ASIA : THE PHILIPPINES TODAY (1966). 
 
W. CAMERON FORBES, THE PHILIPPINE ISLANDS (1945). 
 
JOHN FOREMAN, THE PHILIPPINE ISLANDS – A POLITICAL, GEOGRAPHICAL, 
ETHNOGRAPHICAL, SOCIAL AND COMMERCIAL HISTORY OF THE PHILIPPINE ARCHIPELAGO 
(1906).  
 
RUTH A. FRAGER & CARMELA PATRIAS, DISCOUNTED LABOUR : WOMEN WORKERS IN 
CANADA, 1870-1939 (2005).  
 
 275 
NANCY FRASER & AXEL HONNETH, REDISTRIBUTION OR RECOGNITION? A POLITICAL-
PHILOSOPHICAL EXCHANGE (Joel Golb, James Ingram & Christiane Wilke, trans.) (2003). 
 
MARTHA FRIENDLY ET AL., EARLY CHILDHOOD AND EDUCATION AND CARE IN CANADA 
(2009). 
 
PEDRO A. GAGELONIA, THE FILIPINO HISTORIAN (CONTROVERSIAL ISSUES IN PHILIPPINE 
HISTORY) (1970). 
 
GASPARD GOURGAUD,  JOURNAL DE SAINTE-HÉLÈNE (Norman Edwards, ed., Sydney 
Gillard,  trans., John Lane 1932) (c. 1818). 
 
GRANT THORNTON INTERNATIONAL BUSINESS REPORT, WOMEN IN SENIOR MANAGEMENT: 
STILL NOT ENOUGH (2012) available at http://www.gti.org/files/ibr2012%20-
%20women%20in%20senior%20management%20master.pdf.  
 
Linda Haas and Phillip Hwang, Programs and Policies Promoting Women’s Economic 
Equality and Men’s Sharing of Child Care in Sweden, in ORGANIZATIONAL CHANGE AND 
GENDER EQUITY: INTERNATIONAL PERSPECTIVES IN FATHER AND MOTHERS IN THE 
WORKPLACE (Linda Haas, et al. eds., 2000).  
 
ROBERTA HAMILTON, GENDERING THE VERTICAL MOSAIC (1996). 
 
RICARDO HAUSMANN ET AL., THE GLOBAL GENDER GAP REPORT (2012). 
  
HELGA MARIA HERNES, WELFARE STATE AND WOMAN POWER : ESSAYS IN STATE 
FEMINISM (1987).  
 
J. CHRISTOPHER HEROLD, MISTRESS TO AN AGE : A LIFE OF MADAME DE STAEL (1958). 
 
Charles O. Houston, A Mantle of Laws in 9 FILIPINO HERITAGE : THE MAKING OF A 
NATION (Alfredo Roces ed., 1978).  
 
RAY C. HUNT & BERNARD NORLING, BEHIND JAPANESE LINES : AN AMERICAN GUERILLA 
IN THE PHILIPPINES (1986). 
 
FEODOR JAGOR, JAGOR’S TRAVELS IN THE PHILIPPINES (1875), reprinted in THE FORMER 
PHILIPPINES THROUGH FOREIGN EYES (Austin Craig ed., 1917). 
 
Jane Jenson, Changing Discourse, Changing Agendas : Political Rights and 
Reproductive Policies in France, in THE WOMEN’S MOVEMENTS OF THE UNITED STATES 
AND WESTERN EUROPE (Mary Fainsod Katzenstein & Carol McClurg Mueller eds., 
1987). 
 




F. LANDA JOCANO, MARAGTAS : FACT OR FICTION? A SYMPOSIUM ON THE MARAGTAS 
(1970). 
 
Ricardo T. Jose, Reshaping the Filipino Mind in 7 KASAYSAYAN – THE STORY OF THE 
FILIPINO PEOPLE (Gina Apostol ed., 1998).  
 
Ricardo T. Jose, Waiting for Victory Joe in 7 KASAYSAYAN – THE STORY OF THE FILIPINO 
PEOPLE (Gina Apostol ed., 1998). 
 
LAURA LEE JUNKER, RAIDING, TRADING AND FASTING – THE POLITICAL ECONOMY OF 
PHILIPPINE CHIEFDOMS (1999) 
 
GISELA KAPLAN, CONTEMPORARY WESTERN EUROPEAN FEMINISM (1992). 
 
Purisima Katigbak, The Fight for Women’s Suffrage in 6 KASAYSAYAN : THE STORY OF 
THE FILIPINO PEOPLE (Muriel Ordoñez ed., 1998). 
 
ALICE KESSLER-HARRIS, OUT TO WORK (2003). 
 
ALISA KLAUS, EVERY CHILD A LION : THE ORIGINS OF MATERNAL AND INFANT HEALTH 
POLICY IN THE UNITED STATES AND FRANCE, 1890-1920 (1993). 
 
OLAYINKA KOSO-THOMAS, THE CIRCUMCISION OF WOMEN, A STRATEGY FOR 
ERADICATION (1987).   
 
A.L. KROEBER, PEOPLES OF THE PHILIPPINES (1943). 
 
Remi Lenoir, Family Policy in France Since 1938, in THE FRENCH WELFARE STATE: 
SURVIVING SOCIAL AND IDEOLOGICAL CHANGE (John S. Ambler ed., 1991). 
 
J. RALPH LINDGREN ET AL., THE LAW OF SEX DISCRIMINATION (2010). 
 
MIGUEL DE LOARCA, RELACION DE LAS YSLAS FILIPINAS (1582) reprinted in THE 
PHILIPPINE ISLANDS 1493-1803 (Emma Helen Blair & James Alexander Robertson eds., 
1962). 
 
CATHARINE A. MACKINNON, SEXUAL HARASSMENT OF WORKING WOMEN (1979). 
 
GEORGE A. MALCOLM, FIRST MALAYAN REPUBLIC (1951). 
 
JEAN MALLAT, LES PHILIPPINES - HISTOIRE, GEOGRAPHIE, MEURS, AGRICULTURE, 
INDUSTRIE, COMMERCE (Pura Santillan-Castrence trans., National Historical Institute 
1983)(1846). 
 
MARY JOHN MANANZAN, CHALLENGES TO THE INNER ROOM (1998)  
 277 
 
Zamora de Mascuñana, A Housewife’s Diary of the War in 10 FILIPINO HERITAGE : THE 
MAKING OF A NATION (Alfredo Roces ed., 1978). 
 
BELEN T. G. MEDINA, THE FILIPINO FAMILY (2001). 
 
JOHN STUART MILL, THE SUBJECTION OF WOMEN (1869). 
 
ANTONIO DE MORGA, SUCESOS DE LAS ISLAS PHILIPINAS (Henry E. J. Stanley trans., 
Hakluyt Society 1868)(1609).  
 
KIMBERLY J. MORGAN, WORKING MOTHERS AND THE WELFARE STATE: RELIGION AND 
THE POLITICS OF WORK-FAMILY POLICIES IN WESTERN EUROPE AND THE UNITED STATES 
(2006). 
 
KATHLEEN M. NADEAU, THE HISTORY OF THE PHILIPPINES (2008).   
 
Anita Nyberg, Cash-for-Childcare Schemes in Sweden : History, Political Contradictions 
and Recent Developments, in CASH-FOR-CHILDCARE : THE CONSEQUENCES FOR CARING 
MOTHERS (Jorma Sipila, et al. eds., 2010). 
 
Camilo Osias, Education and Religion in 5 ENCYCLOPEDIA OF THE PHILIPPINES (Zoilo M. 
Galang ed., 1935). 
 
RAFAEL PALMA, HISTORIA DE FILIPINAS (1968). 
 
JUAN DE PLASENCIA, CUSTOMS OF THE TAGALOGS (1589) reprinted in THE PHILIPPINES AT 
THE SPANISH CONTACT (F. Landa Jocano, ed. 1975).   
 




ADRIENNE RICH, OF WOMAN BORN (1986). 
  
Mina C. Roces, Women in Philippine Politics and Society, in MIXED BLESSING: THE 
IMPACT OF THE AMERICAN COLONIAL EXPERIENCE ON POLITICS AND SOCIETY IN THE 
PHILIPPINES (Hazel M. McFerson ed., 2002). 
 
ALICE SALOMON, LABOR LAWS FOR WOMEN IN GERMANY (1907).   
 
WILLIAM HENRY SCOTT, A CRITICAL STUDY OF THE PREHISPANIC SOURCE MATERIALS 
FOR THE STUDY OF PHILIPPINE HISTORY (1968). 
 
Kimberly Speers, The Royal Commission on the Status of Women in Canada, 1967-1970: 
Liberal Feminism and its Radical Implications, in FRAMING OUR PAST : CANADIAN 
 278 
WOMEN’S HISTORY IN THE TWENTIETH CENTURY (Sharon Anne Cook, Lorna R. McLean 
& Kate O’Rourke eds., 2001). 
 
STATISTICS SWEDEN, WOMEN AND MEN IN SWEDEN - FACTS AND FIGURES 2012 (2012).  
 
DOROTHY MCBRIDE STETSON, WOMEN’S RIGHTS IN FRANCE (1987). 
 
MARY LYNN STEWART, WOMEN, WORK, AND THE FRENCH STATE : LABOUR PROTECTION 
AND SOCIAL PATRIARCHY 1879-1919 (1989). 
 
SUPREME COURT DECISIONS AND WOMEN’S RIGHTS, MILESTONES TO EQUALITY (Clare 
Cushman ed., 2011).        
 
Marta Szebehely, Care as Employment and Welfare Provision – Child Care and Elder 
Care in Sweden at the Dawn of the 21
st
 Century, in DILEMMAS OF CARE IN THE NORDIC 
WELFARE STATE : CONTINUITY AND CHANGE (Hanne Marlene Dahl & Tine Task Eriksen 
eds., 2005) 
 
Motoe Terami-Wada, War on the Cultural Front in 7 KASAYSAYAN – THE STORY OF THE 
FILIPINO PEOPLE (Gina Apostol ed., 1998). 
 
KEA G. TIJDENS & MAARTEN VAN KLAVEREN, INTERNATIONAL TRADE UNION 
CONFEDERATION, FROZEN IN TIME: GENDER PAY GAP UNCHANGED FOR 10 YEARS (2012), 
available at http://www.ituc-csi.org/IMG/pdf/pay_gap_en_final.pdf. 
 
Nicanor G. Tiongson, A Milestone in Feminism, in 5 KASAYSAYAN – THE STORY OF THE 




JAMES W. ST. G. WALKER, A HISTORY OF BLACKS IN CANADA (1980). 
 
CLIFFORD STEVENS WALTON, THE CIVIL LAW IN SPAIN AND SPANISH-AMERICA, 
INCLUDING CUBA, PUERTO RICO AND PHILIPPINE ISLANDS (2003). 
 
WEBSTER’S NEW INTERNATIONAL DICTIONARY (3
rd
 ed. 1981).  
 
CHARLES WILKES, MANILA AND SULU IN 1842 (1842) reprinted in THE FORMER 
PHILIPPINES THROUGH FOREIGN EYES (Austin Craig ed., 1917). 
 
ELIZABETH H. WOLGAST, EQUALITY AND THE RIGHTS OF WOMEN (1980). 
 
DEAN C. WORCESTER, THE PHILIPPINE ISLANDS AND THEIR PEOPLE (1898). 
 
JOAQUIN MARTINEZ DE ZUÑIGA, HISTORIA DE LAS ISLAS PHILIPINAS (John Maver trans., 




G. Periodical Materials 
 
1. Journal Articles 
 
 
Elizabeth Faulkner Baker, Protective Labor Legislation 116 STUDIES IN HISTORY, 
ECONOMICS & PUBLIC LAW 633 (1925). 
 
Richard N. Block, Work-Family Legislation in the United States, Canada, and Western 
Europe: A Quantitative Comparison, 34 PEPP. L. REV. 333 (2007). 
 
Theresa Bresnahan-Coleman, The Tension Between Short-Term Benefits for Caregivers 
and Long-Term Effects of Gender Discrimination in the United States, Canada and 
France, 15 NEW ENG. J. INT’L & COMP. L. 151 (2009). 
 
Cheng Ch’eng-K’un, Characteristic Traits of the Chinese People, 25 SOCIAL FORCES 146 
(December 1946). 
 
Julian E. Dacanay, Jr., Badjao, 13 PHIL. STUDIES 43 (1965).  
 
Nancy E. Dowd, Envisioning Work and Family: A Critical Perspective on International 
Models, 26 HARV. J. ON LEGIS. 311 (1989). 
 
Nancy E. Dowd, Maternity Leave: Taking Sex Differences into Account, 54 FORDHAM L. 
REV. 699 (1986). 
 
J. Franklin Ewing, Some Rites of Passage Among the Tawsug of the Philippines, 31 
ANTHROPOLOGICAL Q. 33 (April 1958). 
 
Lucinda M. Finley, Transcending Equality Theory: A Way Out of the Maternity and the 
Workplace Debate, 86 COLUM. L. REV. 1118 (1986). 
 
Ruth Bader Ginsburg, Some Thoughts on the 1980’s Debate over Special versus Equal 
Treatment for Women, 4 LAW & INEQ. 143 (1986). 
 
Leslie Goldstein, Constitutionalism and Policies Toward Women: Canada and the United 
States, 4 INT'L J. CONST. L. 294 (2006). 
 
Christine J. Hung, For Those Who Had No Voice: The Multi-Faceted Fight for Redress 
by and for the “Comfort Women”, 15 ASIAN AM. L. J. 177 (2008). 
 
Renee Jacobs, Iroquois Great Law of Peace and the United States Constitution: How the 
Founding Fathers Ignored the Clan Mothers, 16 AM. INDIAN L. REV. 497 (1991). 
 
 280 
Herma Hill Kay, Equality and Difference: The Case of Pregnancy, 1 BERKELEY 
WOMEN’S L.J. 1 (1985).  
 
Herma Hill Kay, Models of Equality, 1985 U. ILL. L. REV. 39 (1985). 
 
Linda J. Krieger & Patricia N. Cooney, The Miller-Wohl Controversy: Equal Treatment, 
Positive Action and the Meaning of Women’s Equality, 13 GOLDEN GATE U. L. REV. 513 
(1983). 
 
Sylvia A. Law, Rethinking Sex and the Constitution, 132 U. PA. L. REV. 955 (1984). 
 
Saul Levmore, Parental Leave and American Exceptionalism, 58 CASE W. RES. L. REV. 
203 (2007).   
 
Claire L’Heureux-Dubé, A Conversation About Equality, 29 DENV. J. INT’L L. & POL’Y 
65 (2000). 
 
Claire L’Heureux-Dubé, It Takes a Vision: The Constitutionalization of Equality in 
Canada, 14 YALE J.L. & FEMINISM 363 (2002).  
 
Christine A. Littleton, Equality and Feminist Legal Theory, 48 U. PITT. L. REV. 1043 
(1987). 
 
Christine A. Littleton, Reconstructing Sexual Equality, 75 CALIF. L. REV. 1279 (1987).  
 
Lene Madsen, Citizen, Worker, Mother : Canadian Women’s Claims to Parental Leave 
and Child Care, 19 CAN. J. FAM. L. 11 (2002). 
 
Kathleen E. Mahoney, The Constitutional Law of Equality in Canada, 44 ME. L. REV. 
229 (1992). 
 
Cesar Adib Majul, The Moro Struggle in the Philippines, 10 THIRD WORLD Q. 897 (April 
1988). 
 
Margaret E. McCallum, Keeping Women in Their Place: The Minimum Wage in Canada, 
1910-1925, 17 LABOUR / LE TRAVAIL 29 (1986). 
 
Beverley McLachlin, Equality: The Most Difficult Right, [2001] 14 S.C.L.R. (2d) 17 
(Can.). 
 
Ann O’Leary, How  Family Leave Laws Left Out  Low-Income  Workers, 28 BERKELEY J. 
EMP. & LAB. L. 1 (2007). 
 
John T. Omohundro, Problems in Patrilineal Inheritance for the Philippine Chinese, 49 
ANTHROPOLOGICAL Q. 258 (October 1976). 
 
 281 
Michael Selmi & Naomi Cahn, New Perspectives on Work / Family Conflict : Caretaking 
and the Contradictions of Contemporary Policy, 55 ME. L. REV. 289 (2003). 
 
Naomi S. Stern, The Challenges of Parental Leave Reforms for French and American 
Women : A Call for a Revived Feminist-Socialist Theory, 28 VT. L. REV. 321 (2004). 
 
Julie C. Suk, Are Gender Stereotypes Bad for Women? Rethinking Antidiscrimination 
Law and Work-Family Conflict, 110 COLUM. L. REV. 1 (2010). 
 




Nadine Taub, From Parental Leaves to Nurturing Leaves, 13 N.Y.U. REV. L. & SOC. 
CHANGE 381 (1985). 
 
Vera Walburg et al., Breastfeeding Initiation and Duration: Comparison of French and 
German Mothers, 26(1) MIDWIFERY 109 (2010). 
 
Linda A. White, The United States in Comparative Perspective: Maternity and Parental 
Leave And Child Care Benefits Trends in Liberal Welfare States, 21 YALE J.L. & 
FEMINISM 185 (2009). 
 
Wendy W. Williams, Equality’s Riddle: Pregnancy and the Equal Treatment / Special 
Treatment Debate, 13 N.Y.U. REV. L. & SOC. CHANGE 325 (1984-1985).  
 
Wendy W. Williams, The Equality Crisis: Some Reflections on Culture, Courts, and 
Feminism, 7 WOMEN’S RTS. L. REP. 175 (1982). 
 
 
2. Newspaper Articles 
 
 
22,760 Pass Nursing Board, PHILIPPINE DAILY INQUIRER, Feb. 16, 2012, 
http://newsinfo.inquirer.net/146716/22760-pass-nursing-board.  
27,823 Pass Nursing Board, PHILIPPINE DAILY INQUIRER, Aug. 23, 2012, 
http://newsinfo.inquirer.net /256250/27823-pass-nursing-board. 
 




Katrin Bennhold, Where  Having  it  All  Doesn’t  Mean  Having  Equality, N.Y. TIMES, 




Solita Collas-Monsod, Ethnic Chinese Dominate PH Economy, THE PHILIPPINE DAILY 
INQUIRER, June 22, 2012, http://opinion.inquirer.net/31223/ethnic-chinese-dominate-ph-
economy. 
 
Sheila Crisostomo, Private Hospitals on Training Fees from Nurses: Name Names, THE 
PHILIPPINE STAR, Jan. 14, 2011, http://www.philstar.com/headlines/647653/private-
hospitals-training-fees-nurses-name-names).  
 
R.A. Dioquino, POEA to deploy more male OFWs in 2012, GMA NEWS ONLINE, Nov. 
26, 2011, http://www.gmanetwork.com/news/story/239752/pinoyabroad/ poea-to-deploy-
more-male-ofws-in-2012. 
 
Doris C. Dumlao, More Fun for Career Women in PH, THE PHILIPPINE DAILY INQUIRER, 
Mar. 10, 2012, http://newsinfo.inquirer.net/158909/more-fun-for-career-women-in-ph–
report. 
 
Molly Guinness, Women’s War on Women, THE WALL STREET JOURNAL, Apr. 20, 2012, 
http://online.wsj.com/article/SB10001424052702304356604577340214170952638.html. 
 
Kate McGeown, Nursing Dream Turns Sour in the Philippines, BBC NEWS, July 4, 2012, 
http://www.bbc.co.uk/news/world-asia-18575810.  
 
Seth Mydans, Family Vaults Women to Leadership in Asia, N.Y. TIMES, Feb. 7, 2010, 
http://www.nytimes. com/2010/ 02/08/world/asia/08iht-asiawomen.html?_r=0. 
 
Suzy Nam, The Philippines’ Richest, FORBES, June 20, 2012, 
http://www.forbes.com/sites/suzynam/2012/06/20/the-philippines-richest-2012/. 
 
Richard Orange, Sweden to Give £300 a Month Bonus to Stay at Home Dads,               
THE TELEGRAPH, Oct. 17, 2011, http://www.telegraph.co.uk/news/worldnews/europe/ 
sweden/8832195/Sweden-to-give-300-a-month-bonus-to-stay-at-home-dads.html.  
 
Michelle Yun & Kathy Chu, Philippines Passes India in Call-Center Jobs, U.S.A. 




H. Unpublished and Forthcoming Sources 
 
 
Sittinurussamsi A. Calsalin, Female Circumcision Among Yakan in Basilan, Philippines 




Proserpina Domingo Tapales, Women in Contemporary Philippine Local Politics (Oct. 
11, 2005)(Lecture delivered during the UCLA Center for Southeast Asian Studies 
Colloquium Series) available at http://escholarship.org/uc/item/8zk78303#page-1. 
 
 
I. The Internet, Electronic Media and Other Non-Print Resources 
 
 
Eileen Appelbaum & Ruth Milkman, Center for Economic and Policy Research, Leaves 
That Pay: Employer and Worker Experiences With Paid Family Leave in California 
(January 2011) available at http://www.cepr.net/publications/reports/leaves-that-pay. 
 
Berkeley Media Studies Group, Making the Case for Paid Family Leave: How 




Congregation for the Doctrine of the Faith, Considerations Regarding Proposals to Give 




Vicki Donlevy & Rachel Silvera, Implementing Gender Equality in Enterprises: Report 




European Foundation for the Improvement of Living and Working Conditions, Universal 
Service Employment Cheques, France (Oct. 29, 2009) available at 
http://www.eurofound.europa.eu/areas/labourmarket/tackling/cases/fr003.htm. 
 
European Alliance of Families, Sweden : Successful Reconciliation of Work and Family 
Life (October 2011) available at http://europa.eu/familyalliance/countries/sweden/ 
index_en.htm. 
 
Eurostat,  Gender  Pay  Gap  Statistics (March 2013) available at http://epp.eurostat.ec. 
europa.eu/statistics_explained/index.php/Gender_pay_gap_statistics. 
 
Federation Nationale de la Medaille Famille Francaise, available at http://www. 
medaillefamillefrancaise.com/. 
 
Ife Finch & Liz Schott, Center on Budget and Policy Priorities, TANF Benefits Fell 
Further in 2011 and Are Worth Much Less Than in 1996 in Most States (Nov. 21, 2011) 
available at http://www.cbpp.org/ cms/?fa=view&id=3625 
 
 284 
Pierre Fortin, Luc Godbout & Suzie St-Cerny, Impact of Quebec’s Universal Low-Fee 
Childcare Program on Female Labour Force Participation, Domestic Income and 




Human Rights Watch,  Failing its Families: Lack of Paid Leave and Work-Family 
Supports in the US (February 2011) available at 
http://www.hrw.org/reports/2011/02/23/failing-its-families. 
 
Mark Mather, Population Reference Bureau, U.S. Children in Single-Mother Families 
(May 2010) available at  http://www.prb.org/pdf10/single-motherfamilies.pdf. 
 
National Conference of State Legislatures, Breastfeeding Laws (May 2011) available at 
http:// www.ncsl.org/issues-research/health/breastfeeding-state-laws.aspx. 
 
Overseas Compatriot Affairs Commission, The Ranking of Ethnic Chinese Population 




J. International Materials 
 
 
United Nations Millennium Declaration, G.A. Res. 55/2, ¶ 20, U.N. GAOR, 55th Sess., 
Supp. No. 49, at 4, U.N. Doc. A/55/49 (Sept. 8, 2000). 
World Health Organization, An Update on WHO’s Work on Female Genital Mutilation 
(2011) available at http://www.who.int/reproductivehealth/publications/fgm/rhr_11_18/ 
en/index.html 
 
World Health Organization, Eliminating Female Genital Mutilation, An Interagency 
Statement (2008) available at http://www.who.int/reproductivehealth/publications/ 
fgm/9789241596442/en/index.html. 
   
